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BILL OF REVIEW. 


[REPORTED BY MR. CHIEF JUSTICE CALDWELL.] 


[ BILL OF REVIEW-——EXAMINING THE EVIDENCE ON ORIGINAL DECREE—AD- 
VANCEMENTS TO CHILDREN—ADVANCEMENTS TO OTHERS NOT OF THE FAM- 
ILY—GIFTS INTER VIVOS——-RIGHTS OF CREDITORS—ESTOPPEL IN PAIS— 
PARTIES ON BILL OF REVIEW——ASSIGNMENT OF STOCKS—DEFAULT IN AN- 
SWERING SUPPLEMENTAL BILL. 


Under the Ohio Statute, 46 Laws, 90; Curwen’s Statutes, chap. 861, sec. 3, the Court, upon 
a bill of review, are required to look into the evidence upon which the original decree 
was founded. The cases of Ludlow v. Kidd, 2 Ohio R., 381, and Hey v. Stevens, 15 Ohio 
R., 317, disapproved by Mr. Chief Justice Caldwell. 

Where a person purchases property with his own funds, and places the title in the name of 
a stranger, the legal presumption is, that he made such purchase for his own use, and that 
the property is held in trust for him. 

But where such purchase and conveyance is made by a man to a member of his own family, 
the presumption is that the property is intended to be a gift or advancement. 

These are, however, merely abstract presumptions, that may be rebutted by circumstances, 
or by evidence going to show a different intention; and each case has to be determined 
by the reasonable presumptions arising from all the facts and circumstances connected 
with it. If, therefore, the Court can discover from all the circumstances, a manifest in- 
tention in the donor to bestow a gift upon a person not a member of his family, they will 
so regard it. 
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The mere fact that the donor subsequently becomes insolvent, will not avoid such a gift. It 

_ must be shown that an intention to defraud future creditors existed in the mind of the 
donor, at the time the gift was made, to justify the Court in setting it aside. 

Where the directors and legally constituted agents of a corporation have, for many years, 
acquiesced in a subscription to stock, made by a person in the names of his children or 
others, Who have exercised acts of ownership over the stock, and voted upon it, without 
objection, as th ir own, the corporation will not afterward be allowed to treat the sub- 
scription as if it were a fraudulent use, by the original subscriber, of mere names, to 

_ secure a greater number of votes than he would be entitled to, under the by-laws, if the 


stock had stood in his own name. s 
Persons who have an interest in the subject matter affected by the original decree, may 


properly be joined as complainants, on a bill of review. 

Whoever takes an assignment of stock, with notice of a prior assignment which conv eyed 
the legal title, acquires no interest therein. 

Where the defendants in the original cause are in default in not answering a supplemental 
bill, but the decree of the Court is not founded on the charges in the supplemental bill, but 
is contradictory thereto, such default will not operate as a bar to a bill of review.|—Ebs. 


or W. L. J. 


Tue opinion of the Court was delivered by 


Mr. Curer Justice Catpweiti.—This is a bill of review, filed by 
William P. Creed and others, praying the reversal of a decree of 
the Supreme Court of Fairfield county, made in the year 1846, 
against them, in favor of the Lancaster, Ohio, Bank. The origi- 
nal bill was filed by the Lancaster Bank, in March, 1843, as the 
creditor of John Creed, seeking to subject certain stock of the 
bank, standing in the name of the other defendants, to the payment 
of his (John Creed’s) liabilities to the bank; alleging that this 
stock was held by the other defendants for his use. 

Some of the facts necessary to an understanding of the case are 
as follow: 

The Lancaster bank was commenced in 1816, and continued to 
do a banking business until 1842. At the time the stock of the 
bank was subscribed, John Creed subscribed twenty shares of stock 
in his own name, and paid the first installment ; he also subscribed 
for twenty shares in the name of Margaret D. Creed, his wife. He 
also subscribed twenty shares in the names of each of his three 
children, John M. Creed, William P. Creed, and George Creed ; 
all of hist were small children, He also, at or near yo ‘Witte 
time, subscribed for four shares in the name of John Manis, and 
ten shares each in the names of Benjamin Smith, junior, and James 
H. Smith; the two last of whom were his brothers-in-law, and 
young boys. 

By purchases from different individuals, commencing in the latter 
part of 1816, and extending to 1819, John Creed had conveyed to 
his daughter, Mary Creed, who was born shortly after the first sub- 
scription of stock, twenty-nine shares of stock. In December, 
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1820, John Creed, as guardian of his daughter Mary, transferred 
to his infant daughter, Elizabeth, nine of the twenty-nine shares 
standing in Mary’ Ss name, and in Tone, 1829, James Green trans- 
ferred to Elizabeth one share, making ten shares j in her name. 

In 1828, George Lee transferred to Jane Creed, the youngest 
daughter of John Creed, and who was then about five years of age, 
ten shares. This stock was subscribed for, and purchased, by John 
Creed. This stock was partly paid for by installments on stock, 
and partly by the dividends of profits. The amount paid in each 
way, we can not definitely determine from the evidence. So far as 
payments were made by installment, they were paid by John 
Creed, and those from whom he purchased. This stock, as well as 
| the stock of the bank generally, was not fully paid up until 1829. 
! John Creed had made divers purchases of stock in his own name, 
commencing in 1818, and closing in 1828, by which he acquired 
thirty shares, in addition to the twenty subscribed by him in his 
own name. These fifty shares still stand in his name; as also the 
twenty shares subscribed in the name of John M. Creed, which on 
the books of the bank were transferred to him about the year 1840. 
The other stock remained in the names of the other persons, as 
above indicated. It is stated by some of the witnesses that the 
children of John Creed claimed this stock as their own, and ex- 
ercised acts of ownership over it; they sometimes voted it person- 
ally and sometimes by proxy. The first certificates of stock were 
issued in 1832, and issued to each of the persons in whose name it 
stood. The first that we hear of the statements of John Creed in 
reference to the ownership of this stock, was his statement made to 
John M. Creed, in 1835, or 1836, when he spoke of having pro- 
vided for his children by giving them this stock. This was before 
his embarrassments commenced, and whilst he considered himself, 
and was regarded by the community, as a wealthy man. 

Thomas U. White and James White both state, in their deposi- 
tions, that they frequently heard him speak, after his embarrass- 4 
ments commenced, of the provision that he had made for his family, 
by this stock, and spoke of it as a great relief to him that they 
were thus provided for. Thomas U. White says that he had also 
heard him speak of it as helping to pay his debts to the bank. 

Thomas U. White states that, in 1841, he was a director of the 
bank ; that the question to whom this stock belonged was much dis- 
cussed by the board; that this discussion was finally settled, ata 
regular meeting of the Board, when John Creed was not present, 
by taking the individual opinion of each member, ‘* when it was 
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determined as the opinion of each of the directors present, that it 
belonged to the said children, because Mr. Creed, senior, had made 
such disposition of it when he was unquestionably solvent in his 
circumstances.”’ It appears from the evidence, that from 1816 until 
at least 1837, John Creed was a man of large property. During 
the larger part of that time, he is proved to have been worth over 
one hundred thousand dollars. Subsequently, he became liable for 
heavy claims, incurred by indorsements for others, which, with the 
change of times, reduced him to insolvency. John Creed, as 
appears from the books of the bank, drew the dividends of this 
stock, as well that in the names of the Smiths, as that which stood 
in the names of his own family. Ile sometimes drew the dividends 
on the stock standing in the names of the Smiths as agent, some- 
times as attorney, and, once after the death of James H. Smith, he 
drew the dividends for the stock in his name as administrator. 
Sometimes there is no entry whatever on the books, as to the 
capacity in which he acted in drawing the dividends. John Creed 
died in 1848, about a month after the filing of the original bill. 
Margaret D. Creed, his wife, died about 1823. No administrator 
of her estate was ever appointed. 

The substantial charge in the bill was, that this stock, although 
placed in the name of other persons by John Creed, was, and al- 
ways had been, his property. The defendants denied the charges 
of the bill under oath. On the hearing, the Court decreed as 
follows :— 


‘¢ The Court are of the opinion that the equity of the case is with 
the complainants, (the now defendants,) and do find, that all the 
said stock mentioned in said original bill, as well as the seventy 
shares standing on the books of said bank in the proper name of 
the said John Creed, as also the twenty shares in the name of said 
Margaret D. Creed—the tiventy shares in the name of William 
P.—the twenty shares in the name of George—the twenty shares in 
the name of Mary, (now Mary Ritchie)—the ten shares in the name 
of Elizabeth—and the ten shares in the name of Jane Creed—and 
also the four shares in the name of John Manis—the ten shares in 
the name of Benjamin H. Smith, and the ten shares in the name of 
James H. Smith, are, and always have been in equity, the sole and 
exclusive property of the said John Creed, and were never intended 
as and for an advancement to his said children, or the said other 
persons in whose names the said stock stands on the books of said 
bank; and that the said stock and each and every share thereof, 
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remains bound and liable to the payment of the debts due by the 
said John Creed or his administrators, to said bank, notwithstand- 
ing any sale or assignment thereof, made by the said parties in 
whose names the said stock so stood on the books of the bank; and 
it appearing to the Court that the judgments set out in said origi- 
nal bill in favor of said bank against said John Creed, are yet 
unsatisfied and remain unpaid, it is ordered and decreed that the 
said one hundred and ninety-four shares of stock standing in the 
names of said John Creed, and the said Margaret D. Creed, Wil- 
liam P. Creed, George Creed, Mary Creed, Elizabeth Creed, Jane 
Creed, John Manis, Benjamin H. Smith, and James H. Smith, or 
so much thereof as may be necessary, be sold for the satisfaction of 
said judgment.” Then follows an order for the sale of the stock by 
a master, at public sale, the proceeds to be brought into Court for 
distribution, etc. 


The complainants in review have assigned numerous errors on 
this decree. And a question of great importance arises, at the out- 
set of the case, which is this: Can the Court go behind the decree, 
and examine the proofs in the case? The Supreme Court of this 
state has materially departed from the English rule, on bills of re- 
view, which is that the Court will not look behind the facts stated 
in the decree. The first case decided in this state was the case 
of Ludlow v. Kidd’s Heirs, 2 Ohio R., 3881. In that case the 
decree was general, not setting forth the facts found. The Court 
held that they could look into all the pleadings and evidence in the 
case, as if the case were originally before them for decision. The 
Court say: ‘‘In bills of review, the practice of this Court has been 
to examine the whole case, and decide as if the matter was open 
before them, in the same situation as it was when the decree was 
pronounced. When the facts proved, and principles decided, are 
not inserted in the decree, a bill of review for error in law would be 
useless, if this course was not pursued.” 

The reason given by the Court for the departure from the estab- 
lished rule is, that in England and New York, where that rule pre- 
vails, the practice is to recite in the decree the facts found by the 
Court; whereas our practice is to enter a general decree, without 
any such recital. 

In the case of Hey v. Stevens, 15 Ohio R., 317, the Court limit 
the scope of the decision, in the case of Ludlow v. Kidd’s Heirs, by 
using the following language: ‘In this state, however, it has been 
held that the original bill, answers, exhibits, and depositions, are 
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open for examination; but this is only where the decree contains 
no statement of the facts found.” 

In reference to these rules we would remark, and in doing so we 
merely give our individual opinion, that we are not satisfied with 
either. As to the English rule, it, in most cases, will afford a party 
no remedy whatever for an error that may have been committed in 
the decision of a cause. The causes that are adjudicated in chan- 
cery are generally simple questions of fact. The question of 
whether a fraud has been committed—a question of intention— 
whether a mistake has been made, or the like, are those which most 
frequently occur in chancery practice—cases in which, when the 
facts are ascertained, the law is plain and obvious. If an error has 
been committed, there are few cases, indeed, in which it can be 
reached under this rule. It being the business of the Chancelor to 
pass on the state of fact as well as the law of the case, we do not 
see why his decision should not be reviewed in reference to one as 
well as the other. This rule pretends to give a remedy at the same 
time that it cuts off all the means by which that remedy is likely to 
be made effectual. 

As to the practice established by the decisions in this state, we 
do not regard it as well founded in reason, or consistent with itself. 
The facts stated in a decree do not give it any additional legal effect ; 

*the operation of the decree is the same, whether the facts on which 
it is founded be recited or not. It is then a mere matter of form; 
and why it should make such a difference in the remedy on review 
we can not see. If any of the facts found are stated in the decree, 
it can not be looked behind; if none are stated, then the whole case 
is open for investigation, as if on the original trial of the cause. 
If the bill of review is permitted at all to a party who feels himself 
aggrieved by a decree, the whole finding of the Chancelor, as well 
of fact as law, should be passed upon. Whether we are right or 
not on this point is, however, at present, of but little importance. 
Our legislature, as we think, have settled the question. The third 
section of the act entitled an act to dispense with the copying of 
papers and for other purposes, (Ohio Laws, vol. 46, page 90,)* pro- 
vides—* That all the original papers and evidence in the original 
cause, and the entries made, shall be used on the hearing of said 
bill of review; and it shall not be necessary for the party to pro- 
cure a copy of the record of proceedings in the original cause; nor 
shall it be necessary to recite in the bill of review, any of the facts 
set forth in the pleadings in the original cause.” 





* Curwen’'s Statutes, chap. 861, sec. 3. 
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This statute is clear and explicit in terms that all the original 
papers and evidence in the original cause shall be used in the trial 
on review. No exception or qualification whatever is used. It is 
contended, however, on the part of the defendants in review, that 
this statute merely intends to provide against the necessity of copies 
by permitting originals to be used. It is true it does this, and most 
effectually. It provides that a short petition, merely setting forth 
the names of the parties, the substance of the decree, and the errors 
relied on, shall be sufficient, and that it shall not be necessary to 
prove the record of proceedings in the original cause. But why 
so? Because it has provided for the use of all the papers, as on 
the original trial. It also enacts that errors of law and of fact may 
be assigned at the same time, without any restriction to particular 
cases, which is clearly inconsistent with the former established rule. 
The statute appears to us to be perfectly consistent with this con- 
struction throughout. It would, we think, be a very strained con- 
struction of this statute, that in its terms applies equally to all 
cases, to confine it to a few particular cases. We think, then, that 
all the original papers and evidence are before us for adjadication 
in this case. 

How, then, stands the decree on the facts of the case? There is 
no allegation in the bill that the disposition of this stock was made 
in fraud of creditors. That question has, however, been raised in 
argument, and it is said that John Creed, from 1816, was always 
more or less indebted to the bank, and that, therefore, these settle- 
ments could not be upheld as against its claims. Numerous author- 
ities have been referred to, illustrative of the rules of law on this 
subject. These we do not think it necessary to examine. The 
facts of this case are such that that question can not be legitimately 
raised. John Creed was a man engaged in very extensive and 
various business. He was the president of the bank nearly the 
whole time of its existence. He perhaps all the time had a stock 
note in the bank, which was renewed from time to time. Some- 
times he had a loan equal to the amount of his stock, sometimes 
greater, but frequently much less. 

As we have before seen, from 1816 until 1837 he was a man of 
large property, prosperous and unembarrassed in all his business ; 
able to pay his debts when called for, and did pay them. We have 
no evidence of any debt being in existence at the time these stock 
transactions took place that is now held by the bank. The maxim 
that a man must be just before he is generous, is one that is applied 
to a debtor in favor of his creditors; but I know of no policy of 
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law that is opposed to a wealthy man’s being generous, merely 
because the property which his generosity induces him to give might 
at some time be needed to pay a future creditor. It would indeed 
be a strange policy that would discountenance the giving by those 
that are wealthy of their abundance to those who may stand in need 
of it. Indeed there is no more objection against a man, if he be 
able to do it, giving away his property, than there is in his selling 
it. It is only where existing creditors are injured by it, or where 
there is a fraudulent intent as to subsequent creditors, that a gift of 
property can be objected to. There was nothing of that kind in 
this case. 

The next, and, as we think, the great question in the case, is one 
of intention. Did John Creed intend this stock as an advance- 
ment, or gift, to his children and the others to whom it was given ? 
The rule as to the presumption in such cases is properly laid down 
by the counsel for the bank, taken from 2 Maddock’s Chancery, 
112—where a person purchases property with his own funds, and 
places the title in the name of a stranger, the legal presumption is 
that he made such purchase for his own use, and that the property 
is held in trust for him. But when such purchase and conveyance 
is made by a man to a member of his own family, the presumption 
is the other way, and the property is held to be a gift or advance- 
ment. These are, however, mere abstract presumptions that may 
be rebutted by circumstances or evidence going to show a different 
intention, and each case has to be determined by the reasonable 
presumptions arising from all the acts and circumstances connected 
with it; so that it may happen, that where property is thus pur- 
chased and placed in the name of a stranger, the presumption that 
the law will draw, taking all the circumstances into consideration, 
will be that the property was intended for and vested absolutely in 
the person in whose name it was placed. On the other hand, it fre- 
quently occurs that property purchased and paid for by the father 
and placed in the name of a child, even where there is no positive 
evidence of trust, will be presumed, from the facts connected with 
it, to be intended for the use of the father, and held in trust for 
him. Lapse of time, connected with continued acts of recognition 
of the right of the donee, are always potent, and frequently con- 
trolling circumstances in determining a question of intention in a 
case of this kind. 

John Creed had the capacity to make a provision of this kind for 
his family, and he ostensibly did so. He commenced in 1816, by 
giving to his wife and each of his children $2,000 worth of stock. 
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As his family increased, he made provision for them all (with onc 
single exception, the reason for which, we think, is satisfactorily 
explained by the evidence,) in the same way, by the purchase of 
stock, and placing it in their names. The bank and John Creed 
both treated the stock as belonging to the persons in whose names 
it stood. The children voted on it, sometimes personally, and 
sometimes by proxy. The dividends on stock were always placed 
to their credit on the books of the bank; the certificates of stock 
were issued in their names by the bank, certifying that each was 
entitled to the amount of stock that stood in their names; the stock 
was talked of in the family as belonging to the children, and John 
Creed so spoke of it to his friends and neighbors. The bank 
claimed a lien on the stock standing in the name of John M. Creed 
as late as 1840, for a debt which he owed it. The directors of the 
bank, who had the best means of knowing, and who were most 
interested in knowing what was the true state of fact, gave a most 
specific declaration in 1841 that the stock was a bona fide advance- 
ment to the children. Some facts are, however, relied on by the 
bank to rebut the deductions that might be drawn from these trans- 
actions. One is that John Creed always drew the dividends on 
this stock, even after the children had come of age, and some of 
them were acting for themselves. And another is that John Creéd 
spoke to White, one of the witnesses, about this stock as helping to 
pay his debts to the bank. 

As to the first; the fact that John Creed always drew the divi- 
dends on this stock. Unexplained, it is certainly an item of evi- 
dence having some weight ; but when we reflect that John Creed, 
as the officer of the bank, knew of all its operations when they took 
place; that he was a large stockholder himself; would be drawing 
his own dividends; that several of these persons lived with him, 
and some of them resided abroad, we do not think it strange that 
he should have made a practice of drawing for all of them when he 
drew for himself. Nor do we consider the fact that he did not give 
a specific account of the money thus drawn, or pay it over, incon- 
sistent with the idea that it was a provision made for the benefit of 
his family. This provision, from its very nature, was intended, as 
such provisions generally are, for future, rather than immediate 
benefit to the parties for whom it was made. As to the other cir- 
cumstance of John Creed speaking of this stock to White as a fund 
that would help him to pay his debts to the bank: White, between 
whom and John Creed a long confidential acquaintance had existed, 
speaks of John Creed as often speaking of this stock as a provision 
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that he had made for his family. He says on cross-examination 
that he once, or perhaps oftener, heard Creed speak of this stock as 
an item which, with his real estate, would enable him to pay off 
the bank debt. Now this apparent contradiction in the statements 
of Creed is all explained, if we suppose that the children were will- 
ing, at his suggestion, to give up their stock to relieve him from his 
-embarrassments. And we are not without proof on this subject; 
for it appears that four of the children did offer to the bank an 
assignment of their stock as a pledge for their father’s debts, which 
the bank refused, on the ground that the stock belonged to John 
Creed. We think, in the absence of any apparent motive on the 
part of John Creed to put his property out of his hands, the most 
reasonable deduction, from all the facts of the case, would be that 
his motive in reference to this stock was to make a provision for 
his family. 

It is said, however, that the case stands differently with the 
Smiths. They were brothers-in-law of John Creed: he was not 
legally bound to provide for them, nor is it customary for a man 
to make provision for those thus related to him. Still, between 
John Creed and the Smiths, or one of them at least, that relation- 
ship was held nearer than it generally is. As has been before 
stated, this stock was taken in their names in 1816. The Smiths 
were then boys. James H. Smith had been living with John Creed 
for about four years, and continued to live with him during his life, 
with the exception of about two years. During all this time, from 
1812 until 1828, no account was ever taken of wages; but Smith 
lived and did business for Creed, who supported him. On the 
death of James Ii. Smith, in 1830, John Creed took his infant 
daughter to his house and raised her in his family as his own child. 
The other Smith, Benjamin, in 1816, was at college, and has been 
absent from the state for many years. 

These boys were poor. It appears that John Creed administered 
on the estates of both their father and mother, and that there was 
not a cent of property that ever came to them from these estates. 
During the existence of the bank, for nearly thirty years, this 
stock stood in their names, and was treated by the bank as belong- 
ing to them: it was taken by Creed cotemporaneously with the 
stock taken for his wife and children, and must be considered as 
having been set apart for the same purpose. 

But we have been looking at this evidence as if John Creed had 
no motive in putting this property out of his own name, if he con- 
tinued the owner. But it is said by the defendants in review that 
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John Creed put the stock in the names of these persons for the pur- 
pose of evading the charter of the bank. The charter provides that 
a stockholder in the bank for the first ten shares of stock shall have 
one vote for each share, for the next ten one vote for every two 
shares, and so on, decreasing the vote on each share as the number 
of shares increases; so that the stock, subdivided as it was, would 
be entitled to ninety-five votes; whereas, if it had all stood in the 
name of John Crecd, it would have been entitled to but twenty- 
eight votes. Now this might be an inducement for John Creed to 
thus divide his stock. It would, however, be a fraud on the charter 
of the bank, as well as on the other stockholders. But when the 
directors and attorneys of the bank, some of them distinguished for 
their general, as well as their legal knowledge, who were the neigh- 
bors of John Creed, were acquainted with his acts and character, 
and with his pecuniary affairs, who were bound, both in law and 
conscience, to see that no fraud was committed on the charter of 
the bank, or its stockholders, were unable, during the whole exis- 
tence of the bank, to discover that such a fraud was being perpe- 
trated, how can they expect that this Court, with its comparatively 
small means of ascertaining the true facts of the case, can infer 
such fraud? Because, it is to be remarked, that no new fact has 
come to light in reference to this matter. But suppose they did 
know that such a fraud was being perpetrated ; and then how stands 
the matter?’ Why the bank then acquiesced in the deception, and 
gave its sanction to it in every possible form. Not a book in the 
bank, scarcely, but what contained false entries, covering up and 
effectuating the fraud. Can the bank now come in and show the 
fraud, and derive any benefit by such showing? We think not. 
When the bank has run its course, when John Creed, too, has 
finished his, has been stripped of all his property, and is about 
lying down to die, it is too late to come in and disclose this fraud, 
if there be one, merely for the purpose of wresting from John 
Creed’s family this small remnant of his once large possessions. 
But it is said that so far as the twenty shares standing in the 
name of Margaret D. Creed, the wife of John Creed, are concerned, 
the decrce must stand, on the ground that the complainants in 
review are not prejudiced by it. As we have before seen, Margaret 
D. Creed died in 1823, and no administrator was appointed. She 
was not represented in this suit; the Court had not jurisdiction to 
decree in reference to this stock, unless on the ground that his 
children, who were parties, were the persons in interest. From the 
evidence and parties before the court, the complainants, who are the 
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children of Margaret D. Creed, appear to have an interest in this 
stock, and are, therefore, prejudiced by the decree. Margaret Creed, 
the daughter, now Margaret Parks, claims this stock, as disclosed 
by the evidence. She is not, however, a party to this suit, and her 
rights, as against the other children, can not now be considered. 
It is also claimed that the decree, so far as the stock formerly be- 
longing to John M. Creed is concerned, must stand, on account of 
the assignment to John Creed, and his assignment to the bank. 
The evidence shows that William P. Creed had paid debts for John 
M. Creed previous to 1840, amounting to over $2,000—more than 
the amount of the stock; that John M. Creed assigned to William 
P. Creed this stock as an indemnity; that William P. Creed went 
to the bank and asked to have the stock transferred to his name, 
and that the cashier refused, on the ground that John M. Creed was 
indebted to the bank. John M. Creed afterward, without consider- 
ation, transferred this same stock to his father, John Creed, who 
had full notice of the transfer to William. John Creed had the 
stock transferred to his name on the books of the bank. 

Now the bank had, by the provisions of their charter, a perfect 
right to hold this stock for any debt that they might have against 
John M. Creed at the time of the transfer to William. The trans- 
fer to William, however, vested in him the title to the stock, subject 
merely to this bank debt. If the bank were claiming this stock for 
the debt that existed against John M. Creed, at the time of the 
transfer to William, its claim would be good; but the bank is claim- 
ing it under John Creed, senior, for the payment of their claims 
against him. 

The fact that the complainants in review are in default for answer 
to the supplemental bill is relied on for sustaining the decree. It is 
evident that the new charges contained in the supplemental bill did 
not enter into the decree; the whole finding and decree of the court 
are perfectly contradictory to all those charges. 

The decree of the Supreme Court will, therefore, be reversed, 
except as to the fifty shares originally in the name of John Creed, 
and the four shares in the name of John Manis, and the cause will 
be remanded to the District Court of Fairfield county for further 
proceedings. 


Messrs. Pugh & Pendleton and Swan & Andrews for the com- 
plainants in review. 

Messrs. [Zenry Stanbery, Thomas Ewing, and H. H. Hunter 
for the bank. 
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IN THE SUPREME COURT OF NEW YORK. 


SEPTEMBER, 1852. 


Tue Prorrte v. Jonn F. Tartman anp Oruers. 


HABEAS CORPUS — EXCLUSIVE LEGISLATION OF CONGRESS — CONFLICT OF 
JURISDICTION — POWER OF CONGRESS OVER WATERS WITHIN A STATE— 
MURDER AND MANSLAUGHTER BY EXPLOSION OF STEAM-BOAT BOILER — MUR- 
DER UNDER THE NEW YORK STATUTE— BAILING PRISONERS UNDER THAT 
STATUTE. 


Where a person has been arrested upon a criminal charge, by virtue of process issued under 
color of the laws of the United States, and held to bail, and is subsequently, before trial 
in the federal court, arrested under the authovity of a state law, upon a like charge for the 
same act done within the territory of that state, ihe state court will not discharge the pris- 
oner upon habeas corpus, unless it is clear that the legislation of Congress over the subject 
matter is exclusive of the state authority. 

Where arrests have been made under the authority of both the state and the federal govern- 
ments, in a case where they have concurrent jurisdiction, the fact that the federal court first 
instituted proceedings, and thus assumed jurisdiction, will not oust the jurisdiction of the 
state court; for itis the termination, and not the commencement of the proceedings, in 
one court, which may be pleaded in another. It is the judgment, and not the preliminary 
proceedings thereto, which will bar a second judgment. 


The court will not, upon an application for a discharge under a writ of habeas corpus, befare 
a trial, inquire whether the prisoner stands in jeopardy of being twice tried tor the same 
offense. 


To constitute the crime of murder, under the New York statute, there must be an intention 
to do some person great bodily injury. The doing of an unlawful act, which may occa- 
sion death, if not done with an intention to do injury to another, is not punishable as mur- 
der, in that state. 


Where the warrant upon which the prisoner is arrested, denominates the offense charged, 
murder, but sets forth facts which show that it is manslaughter only, the prisoner is enti- 
tled, under the New York statute, to be bailed, as in cases of manslaughter. 


Tue prisoners presented a petition to Mr. Justice Edmonds, set- 
ting forth that they had been arrested by the sheriff of Westchester 
county, and were in his custody on a warrant issued by the county 
judge of that county, charging them with the crime of murder in 
this: That they were the officers in charge of the steam-boat Henry 
Clay, which was engaged in the transportation of passengers 
between Albany and New York, on the Hudson river; that in their 
trip down the river on the 28th of July, 1852, they engaged in a 
race with another boat, and for the purpose of exceeding that boat 
or increasing the speed of their own boat, they created an undue 
and unsafe quantity of steam, and made excessive fires on board, 
and so continued them until the boat caught fire, when it was run 
ashore in the town of Yonkers, in that county ; that one of the pas- 
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sengers was burned to death and fifty-seven of them drowned, and 
that thereby the defendants had been guilty of murder in having 
killed those persons without authority of law, by an act imminently 
dangerous to others, evincing a depraved mind, regardless of human 
life, though without a premeditated design to effect the death of any 
particular individual. 

The petition also stated that the petitioners had been arrested on 
process issued out of the District Court of the United States, and 
been held to bail on a charge of manslaughter for the same act, in 
having, by their misconduct, negligence, or inattention to duty on 
board that boat, caused the death of the same persons while passen- 
gers on board. 

I'rom the return to the habeas corpus, the additional fact appeared 
that inquests had been held by one of the coroners of Westchester 
county, in which an inquisition of murder had been found against 
the defendants. 

Whereupon the district attorney of Westchester county had made 
his complaint to the county judge, and obtained the warrant on 
which the defendants were tried. 

On the return of the habeas corpus, Messrs. D. McMahon, F. C. 
Cutting and C. O° Conor tor the prisoners, applied for their discharge 
on the following grounds: 

1. That Congress having passed a law reaching the offense 
charged, the United States authorities had thus assumed jurisdic- 
tion over it, and that was exclusive of all state authority. 

2. That the offense charged was not murder under the state stat- 
utes, because there was no charge of an intention to do bodily harm 
to any one. 

3. That it was not manslaughter in the first degree, because the 
prisoners at the time of the killing, were not engaged in the perpe- 
tration of any crime or misdemeanor, not amounting to a felony, 
and therefore, that if the state courts had jurisdiction, the prisoners 
ought to be let to bail. 


Messrs. #. Wells, district attorney of Westchester, and /2. Lock- 
wood, contra. 


Epmonps, J.—It appears, on the return of the habeas corpus, that 
the prisoners are held to custody on a warrant issued by one of our 
state magistrates, charging them with the crime of murder, in caus- 
ing the death of certain persons named, and that they have already 
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been arrested on process issued out of the United States courts, for 
the same act, on a charge of manslaughter. 

There are two important questions presented in this matter —one, 
whether the offense charged in the warrant is murder under our stat- 
ute; and the other, whether, if it is, the offense is not under the 
law of Congress cognizable by the federal courts to the exclusion 
of the state courts. 

There is another question which it may be necessary to examine, 
and that is, whether the offense, if not murder, is not manslaughter, 
under the state statute. 

The question of jurisdiction is the most material one, for if the 
state courts have not, under the circumstances, cognizance of the 
offense charged, the defendants are entitled to an absolute discharge 
from their arrest ; whereas, otherwise the question may be merely 
whether they shall be let to bail or not. 

I begin by saying that I cannot recognize the distinction taken by 
one of the counsel, that because Congress has not made the offense 
which this statute aimed at, murder, but only manslaughter, there- 
fore the state tribunals are at liberty to take cognizance of the mat- 
ter if the state laws elevate the crime to that grade. That would 
be making the punishment and not the offense, the standard of 
jurisdiction, and would permit the state authorities, by increasing 
the penalty, to obtain jurisdiction over the offenses clearly cogniza- 
ble only by the federal courts. 

It is the nature and quality of the act, and not the extent of the 
penalty or punishment, which is to be the measure of the jurisdiction, 

And in this act, I must look into the warrant to see what that is. 

That sets forth that the steamer Henry Clay was engaged in car- 
rying passengers on the Hudson; that on one of her trips, with 
certain passengers on board, she caught fire and was consumed, 
whereby the persons named in the warrant were killed. 

After this preliminary statement of facts, the warrant charges 
that the prisoners, who then had charge of the boat, ‘ for the pur- 
pose of excelling in speed” another boat, ‘‘or for the purpose of 
increasing the speed” of their steamer, ‘‘ did create or allow to be 
created, an undue or an unsafe quantity of steam, and in so doing 
did make or cause, or allow to be made, excessive fires, and did not 
use ordinary prudence in the management of said fires,” but, though 
remonstrated with, ‘for a long while, continued the same,” in con- 
sequence whereof the boat took fire, all the deaths ensued; and it 
concludes that the deceased were murdered by the prisoners by an 
act which was “imminently dangerous to others, and evinced a 
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depraved mind regardless of human life, though without any oe 
meditated design to effect the death of any particular individual.” 

The proceedings of the United States authorities charge that the 
defendants, ‘* by their misconduct, negligence or inattention to their 
duties on board the said steam-boat, did cause the death” of some 
_ of the same persons. 

The proceedings in the United States courts are under the law of 
Congress, which enacts that every captain, engineer, pilot or other 
person employed on board any steam-boat, etc., by whose miscon- 
duct, negligence or inattention to his or their respective duties, the 
life or lives of any person or persons on board said vessel may be 
destroyed, shall be deemed guilty of manslaughter.* 

The proceedings in the state courts are under the state statute, 
which enacts that the killing of a human being without the author- 
ity of law, when perpetrated by an act imminently dangerous to 
others, evincing a depraved mind, regardless of human life, although 
without any premeditated design to effect the death of any particu- 
lar individual, is murder. 

And the question before me is, whether they are liable to be pro- 
ceeded against in the state courts, or whether those courts are not 
ousted of their jurisdiction by that of the federal courts. 

The fact that the federal courts have already instituted proceed- 
ings, and thus assumed jurisdiction, is not material on this inquiry ; 
for it is the termination, and not the commencement of proceedings 
in one court, which may be pleaded in another. It is the judgment, 
and not the proceedings preliminary thereto, which is a bar toa 
second judgment. 

It is no unusual thing for proceedings to be instituted for the 
same cause of action in two different courts having concurrent juris- 
diction; nor is it unusual, where the United States and the state 
courts have concurrent jurisdiction, for them to allow a judgment 
rendered in one to be a bar to the recovery of a judgment in the 
other.” 

It is therefore unnecessary for me to dwell upon the consideration 
which was pressed on the argument, that the prisoners may_ be in 
danger of being twice convicted for the same offense ; for the time 
to raise the objection has not yet arrived, and when it shall arrive the 
several courts will be able to atford the adequate relief against what 
would be so flagrant a wrong. 





@5 United States Statutes at large, 306, sec. 12. 
>1 Kent's Commentaries, 399, 
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The jurisdiction of the federal authorities over the subject is 
claimed to rest on that clause of the constitution which gives Con- 
gress the power “‘to regulate commerce among the several states” — 
Art. L, sec. 8; and that which gives to the United States courts 
judicial power over ‘“‘all cases of admiralty and maritime jurisdic- 
tion.” — Art. III., sec. 2. 

It is well settled, that until Congress does exercise its power over 
a subject properly within its jurisdiction, the previously existing 
anthority of the state to act upon the same subject is unaffected. It 
is only necessary to refer in illustration to the question of state 
insolvent laws, determined in Sturgiss v. Crowningshield, 4 Whea- 
ton’s R., 122. 

But whether in all cases when Congress does take cognizance of 
a subject, it is to the exclusion of all state authority on it, is another 
question, and not, perhaps, quite so well settled. 


The rule is very well stated by the Supreme Court of this state, 
in the case of The United States v. Lathrop, 17 Johnson’s R., 9. 
There it is said: ‘*The jurisdiction of the state courts is in no 
instance excluded where they had a pre-existing jurisdiction, except 
in those cases of a national character, such as admiralty and mapi- 
time matters, and suits against embassadors and other public min- 
isters, consuls, etc. ; but the jurisdiction of the state courts is exclu- 
ded in cases of crime and offenses cognizable under the authority 
of the United States, and in suits for penalties and forfeitures incur- 
red under the laws of the United States.” 


But this rule leaves the question open in this case, whether the 
offense with which these prisoners are charged, is not a matter of 
‘admiralty and maritime jurisdiction,” and whether it is not “‘ cog- 
nizable under the authority of the United States,” and therefore 
excluded from the cognizance of the state courts ? 

It is not easy from the reports, to ascertain where the dividing 
line is. In some cases, it is very faint, and not easily definable, as 
in cases of collision on tide-waters, and maritime contracts. In 
other cases it is more marked; as in the case of the reclamation of 
fugitive slaves, where it is held that the exercise of the power by 
the nation is exclusive of all interference by the state. And in 
others, it is in a measure apparently obliterated, as in case of impo- 





© See Waring v. Clarke, 5 Howard's United States R., 441. 


4 Commonwealth v. Prigg, 16 Peter's R., 599. 
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sition of taxes, and the government of the militia, where both 
authorities have jurisdiction under certain circumstances.° 

In The United States v. Beavans, 3 Wheaton’s R., 336, it was 
held that the United States courts had not jurisdiction of the crime 
of murder, committed on board a national vessel in the harbor of 
Boston, because it was committed within the jurisdiction fo a state, 
and the law of Congress gave the United States courts cognizance 
only of ‘offenses committed on the high seas, or in any river, 
haven, basin or bay out of the jurisdiction of any particular state.” 
It was also held that the cession of admiralty and maritime jurisdic- 
tion to the federal courts, did not give them cognizance of the 
offense; because that could not be construed into a cession of the 
waters on which those cases arise, and the power of exclusive legis- 
lation (which is jurisdiction) is united with cession of territory, and 
the general jurisdiction over the place adheres to the territory as a 
portion of the state sovereignty not given away. 

In one aspect, that case is like that now under my consideration, 
and decides, at all events, that the mere grant of admiralty and 
maritime jurisdiction does not exclude state authority. But there 
was another point in that case, and that was, that Congress had not 
legislated as to the offense when committed within state territory. 
Since then Congress has supplied the defect and legislated for such 
acase. But still it is unsettled whether, since Congress has done 
so, the state is excluded from all authority, and that is the precise 
question before me; and it is a grave one when we consider the 
language of the court, ‘‘ that exclusive legislation (which is jurisdic- 
tion) is united with cession of territory.” 

There has been no cession of territory at the place where the 
offense charged in this case was committed ; and when we consider 
that the argument urged by the prisoners here, if allowed to prevail, 
will, necessarily, deprive the state of all power of legislation on the 
subject of steam-boats in our navigable waters, the point becomes 
too serious to be lightly or summarily disposed of. 

On the other hand, it was held in Houston v. Moore, supra, that 
in every case in which the state tribunals should not be expressly 
excluded by the acts of the national legislature, they would of course 
take cognizance of the cause to which these acts might give birth, 
and that the grant of jurisdiction generally was not of itself sufli- 
cient to rest an exclusive jurisdiction. Chancelor Kent, 1 Com- 
mentaries, 400, sums up his examination of the question in these 
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words: * The conclusion then is, that in judicial matters the con- 
current jurisdiction of the state tribunals depends altogether upon 
the pleasure of Congress, and may be revoked and extinguished 
whenever they think proper, in every case in which the subject 
matter can constitutionally be made cognizable in the federal courts, 
and that without an express provision to the contrary, the state 
courts will retain a concurrent jurisdiction in all cases where they 
had jurisdiction originally over the subject matter.” 


Our Court for the Correction of Errors, in Delafield v. State of 
Illinois, 2 Hill’s New York R., 164, took the same view of the 
question. Bronson, J., in delivering the opinion of the court, 
says: ‘* There is, I think, no instance in the whole history of the 
law, where the mere grant of jurisdiction to a particular court, 
without any words of exclusion, has been held to oust any other 
court of the powers which it before possessed.” In stating his 
views, he alludes to criminal cases, and denies that a person, who, 
within our territory, commits a crime which is cognizable in the 
United States courts, is thereby exempt from being prosecuted in 
the state courts ; and he remarks, ‘*‘ probably no one is prepared to 
carry the doctrine of exclusive jurisdiction so far.” 


i 


From this examination, it is by no means certain that the state 
authorities have not jurisdiction, although the federal authorities 
have claimed and exercised it. 

There is still another view of the case, in which it may be that 
the state tribunals may have jurisdiction in cases like this. Some- 
thing more is necessary to convict, under the state jurisdiction, than 
under that of the federal authorities. In the latter, any misconduct, 
negligence or inattention, which results in a sacrifice of life, may be 
enough for conviction; but under the former, more must necessarily 
be proved, namely, some act that evinces a depraved mind, regard- 
less of human life—some act imminently dangerous, and not one 
which may or may not harm, but one that must almost necessarily 
do so. And it may be well that that is an offense in respect to 
which Congress has not legislated, so that in any view, the state 
authority may be untrammeled. Iam not so clear that it.may not 
be so, as to leave no doubt on my mind. From the views I have 
thus stated, it will be perceived that I am by no means clear that 
the state courts have not jurisdiction. If I was satisfied of that, 
the prisoners would be entitled to their discharge. But as, to say 
the least, it is a matter of doubt, it is my duty to hold them until 
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the question can be determined in the proper form. This result 
renders it necessary for me to examine the other question raised — 
whether any crime against our laws is charged in the warrant, and 
if so, what one, so as to determine in what manner the prisoners 
shall be tried. That involves the question whether an unlawful kill- 
ing by an act imminently dangerous, and evincing a depraved mind, 
regardless of human life, of itself constitutes the crime of murder 
under our statute, and whether it is not also necessary to prove an 
intention to hurt some one. The revisers, in their notes to this 
statute, say it was not intended there should be any departure from 
the then existing law, except as to implied malice, and for this par- 
ticular enactment they refer to Hales’ Pleas of the Crown. There 
it is stated that the intent to do bodily harm, is necessary, in such a 
case, to constitute murder; and that writer, in illustration, instances 
the case of a man, who, knowing that people are passing along the 
street, throws a stone or shoots an arrow over the house or wall with 
intent to do hurt to people, some are thereby slain — this is murder ; 
and if it were without such intent, it is manslaughter. I am not at 
liberty to depart from the rule as thus stated, and it must govern 
me in the construction of our statute, until the Court shall put a dif- 
ferent interpretation upon it. And this view of the statute is 
confirmed by the fact, that the revisers recommended a provision 
that would have made an unlawful killing, murder, when perpetra- 
ted from a premeditated design to do some great bodily injury, 
although without a premeditated design to effect death; but the 
legislature refused to enact it—thus implying, to my view, that a 
design to do great bodily harm, or an intention to kill, must attend 
an act imminently dangerous, etc., to make the crime murder. [ at 
one time thought that there could be no conviction for murder under 
this clause of our statute, unless there was an intention to take the 
life of some one, though it was not necessary to prove an intent to 
take the life of any particular individual. Therefore it was that in 
the case of Austin, 7 New York Legal Observer, 117, I remarked, 
whether the act was murder or manslaughter under our statutes, 
depended entirely upon the existence of an intention to kill either 
some particular person, or generally some one of a number of per- 
sons, against whom, in a mass, the fatal act is perpetrated. There 
is only one homicide known to our law which becomes murder in 
the absence of an intention to effect death, and that is when the act 
is perpetrated by one then engaged in committing a felony, I am 
not yet satisfied that in this I was wrong, though it is not necessary 
to decide that point here. It is enough for this occasion that I deem 
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there should be evidence at least of an intention to do some bodily 
harm; and that must be so, or our statute must be held to punish a 
homicide perpetrated without any intention to do wrong, more 
severely than one perpetrated by one actually engaged in the com- 
mission of a crime or misdemeanor not amounting to a felony. 
Under our statute the latter is manslaughter only, and it can not be 
that it means to treat the others as murder. Now, in this case, 
there is no allegation of an intention to do bodily harm, but, on the 
contrary, the facts alleged negative that idea; and thus, as one 
essential element to constitute the crime of murder, is wanting, the 
prisoners ought not to be held on that charge. They ought not, 
however, to be fully discharged, but may properly be held for man- 
slaughter, and, I am inclined to think, in the first degree. That is 
defined in our statute to be “‘ the killing of a human being, without 
a design to effect death, by the act, procurement, or culpable negli- 
gence of any other, while such other is engaged in the perpetration 
of any crime or misdemeanor not amounting to felony.”* And i¢ 
is also enacted that, if the person having charge of a steam-boat 
navigating our waters, or the person having charge of the boiler, 
for the purpose of excelling any other boat in speed, or for the pur- 
pose of increasing the speed of such boat, create, or allow to be cre- 
ated an undue or unsafe quantity of steam, they shall be guilty’of 
a misdemeanor.® Here it is alleged in the warrant, in the very lan- 
guage of the statute, that the killing occurred while the prisoners 
were engaged in performing those very acts. So that, although the 
warrant calls the offense murder, that which it details is, in fact, not 
murder, but manslaughter. Whether it is manslaughter in the first 
or some other degree, depends upon some questions of interpretation, 
which I do not feel myself now called upon to consider. It is 
enough, for this case, that I am satisfied that the prisoners are not, 
under the statute, properly chargeable with the crime of murder, 
which is not bailable, but with an offense for which they may be let 
to bail. The conclusion, then, at which I have arrived, is, that the 
absence of jurisdiction in the state courts is not so clear as to war- 
rant the total discharge of the prisoners ; that they can not, however, 
be held on the charge of murder, but may be held on the charge of 
manslaughter; and that, as that offense is bailable, they may be 
admitted to bail. 





f 2 Revised Statutes of New York, 661, sec. 6. 
® Laws of New York of 1839, chap. 175, sec. 63, 
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IN THE SUPREME COURT OF NEW YORK. 


BEFORE JUDGE PARKER AT CHAMBERS, ALBANY. 


JULY 9, 1852. 
Tue Peorte v. Tue Merroporrran Bank. 


BANKING — MEANING OF ‘‘BILLS AND NOTES’’ — “‘ REDEEMING ’’ — ‘‘ DIS- 
COUNTING.’’ 


The following provision in the act to authorize the business of banking in the state of New 
York, viz: ‘‘ Such association shall have power to carry on the business of banking, by 
discounting bills, notes and other evidences of debt,” etc., confers power to receive on 
deposit, or to purchase, at a discount, uncurrent bank notes. 


Even if a limited signification is to be given to “ bills,” as meaning bills of exchange, and 
to ‘notes,’ as meaning bank paper on time — to which the Judge did not assent — the 
other clause, viz: ‘*‘ other evidences of debt,’ includes such uncurrent bank notes. 


To constitute a redeeming of bank notes, something more than a mere purchase or receiving 
of such notes must be done. Redemption implies “that it is done in behalf of, and, to 
some extent at least, for the benefit of the bank wh-se notes are so purchased or received ; 
in other words, that the receiver is an agent of the bank.” 


Tue defendant moved on the point to vacate an injunction granted 
by Justice Watson, on 21st June last, restraining the Metropolitan 
Bank from buying or receiving on deposit bank paper, at an amount 
less than purports to be due on its face, and from redeeming bank 
paper at less than par, except where it is the redemption agent of 
the bank issuing such paper. 

At the same time the plaintiff having served an order to show 
cause, applied for a further injunction, restraining the defendant 
from transacting any longer any kind or description of banking 
business. Both motions were argued at the same time. The facts 
sufficiently appear in the opinion of the court to show what ques- 


tions were decided. 


L. S. Chatfield, attorney general, V. Mill, Jr., and Charles 
O’ Conor, for plaintiff. 

James L. Graham, Edward Sanford and Daniel Lord, for 
defendant. 


After stating that by statute in New York, courts of equity had 
jurisdiction to restrain persons from carrying on the business of 
banking in violation of the statute, the Judge proceeded as follows: 
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Parker, J.—These motions come before me on complaint and 
answer, and on additional affidavits read on both sides. It is shown 
that the defendant is a banking association, organized in April, 
1851, under the “‘ act to authorize the business of banking,” passed 
April 18, 1838, and the amendments thereto. The defendant's 
place of business is in the city of New York, and its capital, origin- 
ally $250,000, has been increased to $2,000,000. 

It is charged in the complaint, that the defendant has employed 
its capital in buying, at a price less than the sums payable on their 
faces respectively, the bills and notes intended for circulation as 
money, issued by banks, banking associations and individual bank- 
ers of this state and other states, which, at the place of such buy- 
ing, are not current or redeemable at par, and disposing of the 
same by sale or return thereof for redemption to the bank, banking 
association or individual banker, issuing the same respectively. 
The defendant in its answer, admits that it has received from the 
depositors and dealers with the Metropolitan Bank, such bills and 
notes issued in this state at a discount or abatement by way of 
exchange, of not more than one-fourth of one per cent., and at no 
greater discount or abatement, than that at which the banks and 
banking associations issuing such bills and notes were allowed by 
law to redeem or pay the same at the city of New York; and the 
defendant admits that it has received, from.depositors and dealers 
with the Metropolitan Bank, such bills and notes of other states, at 
a discount or abatement not exceeding the current, reasonable and 
true rate, or difference of exchange, between such bills payable in 
the city of New York; and the defendant denies that it has bought 
or received said bills and notes, either of this state or of other states, 
otherwise than as thus admitted. 

No evidence is produced before me of any act of the defendant 
beyond what is thus admitted. There is then no controversy as to 
the fact that the defendant has been in the practice of receiving 
uncurrent bank notes at a discount; and the principal question pre- 
sented for decision, is as to the legality of such practice. This ques- 
tion is to be examined on the facts as admitted by the defendant, 
viz: that the defendant has been in the practice of receiving such 
bills or notes from its depositors and dealers, and that it has not oth- 
erwise purchased them. But I do not see how a right to so receive 
them, can be distinguished from the right to buy them generally at 
a discount. To receive them on deposit, would probably be the 
manner in which the business would be transacted in either case ; 
or, at least, it might be such. If the notes are received at a dis- 
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count on deposit, the avails may be afterward applied in payment 
of a note falling due at the same bank, or they may be drawn out 
on the check of the depositor. The notes may thus be received by 
the bank in payment of a debt, or they may be bought by the bank. 
How the avails are to be applied, may perhaps be uncertain at the 
time of the deposit. And the question, after all, is whether a bank 
has the right to receive such uncurrent bank notes at a discount. 
If they may be so received, the avails may be disposed of by the 
bank in any lawful way. If, however, a legal distinction can be 
taken between buying such uncurrent notes at a discount, and recei- 
ving them from depositors and dealers, the defendant is to have the 
benefit of it, as the facts admitted present only the latter case. 

The defendant can exercise no powers except those expressly 
granted, or such as are incidental to the execution of the granted 
powers.* These powers are defined in the 18th section of the ‘‘ act 
to authorize the business of banking,”’ as follows: ‘* Such associa- 
tion shall have power to carry on the business of banking, by dis- 
counting bills, notes and other evidences of debt; by receiving 
deposits; by buying and selling gold and silver bullion, foreign 
coins and bills of exchange, in the manner specified in their arti- 
cles of association, for the purposes authorized by this act; by loan- 
ing money on real and personal security, and exercising such inci- 
dental powers as shall be necessary to carry on such business.” 
Then follows the authority to appoint and remove officers. 

Is the receiving of uncurrent notes at a discount authorized under 
the power to “discount bills, notes and other evidences of debt?” 
It is said that the clause of the 18th section is only applicable to 
the discounting of paper not yet due, and that the discount intended 
is the taking out of the interest for the time that the note has to run 
before due. But even in the case of discounting bank paper not 
due, the fair rate of exchange, as well as the interest, may be deduet- 
ed, when the note is payable at a different place. Although uncur- 
rent bank bills are due upon their face, yet they are payable at a 
distant place, and distance imparts time. So far, therefore, as the 
ability of the person taking them to realize the avails is concerned, 
they stand upon the same footing as a note not due. They are not 
available to the holder till he can have time to present them to the 
bank issuing them, for payment, and the expense of transmitting 
them is equivalent to the exchange deducted on discounted bank 
paper payable at a distant place. Taking such uncurrent bank bills 
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at less than their face, may be properly termed discounting them. 
It is taking them at a ‘“‘ discount.” Such is the language employed 
in the complaint to denote such deduction. The word ‘‘ discount” 
is also used in the same sense in the 8th section of the ‘ act rela- 
ting to the redemption of bank notes,” passed May 4, 1840, and in 
the 4th section of the ‘tact to amend the several acts relating to 
incorporated banks, banking associations and individual bankers,”’ 
passed April 17, 1851. I think the transactions complained of, 
were a discounting within the language and meaning of the statute. 

There can be no doubt that the description of paper permitted to 
be discounted is broad enough to include bank bills. Even if a 
limited signification is to be given to ‘‘ bills,” as meaning bills of 
exchange, and to ‘‘ notes,’ as meaning bank paper on time — to 
which I do not assent —the other clause, viz: ‘‘ other evidences of 
debt,” is too general to admit of question. A bank is authorized 
to discount any evidence of debt. There is nothing in the statute 
showing any intention to distinguish between paper on demand and 
paper on time. On the contrary, another statute on the subject 
of banking, has declared that ‘‘ the term ‘ evidence of debt,’ shall be 
construed to embrace every written instrument or security for the 
payment of money, importing on its face the existence of a debt, 
whether under seal or otherwise.’ 

It weighs nothing in the argument to say that the purchase of 
uncurrent bank notes has generally been the business of bill brok- 
ers, any more than it would to argue that the discounting of bank 
paper on time was not legitimate banking business, because it 
had been generally done by individuals. The question of powers 
depends entirely on the statute; under which, I think, banking asso- 
ciations are at liberty to receive uncurrent bank bills at a discount. 
And such, it appears, has been the practical construction heretofore 
given to the statute. Itis proved before me by the affidavits of per- 
sons long engaged in the business of banking, that on this subject 
the custom and practice of bankers has been uniform and hitherto 
unquestioned. On this point, no contradictory affidavits are pro- 
duced. 

The right to receive bank notes issued by a distant bank, at a dis- 
count which shall reduce them to their current value at the place 
where taken, seems indispensable to the transaction of business. 
Such notes must either be taken at their actual value, or they can 
not be taken at all. It is not expected they will be taken by banks 
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at par, when they are worth less than par in market. It might, for 
a short time, best promote the circulation of the country banks, thus 
to exclude their bills from banks in the city of New York; but it 
would tax heavily the commercial and industrial interests of soci- 
ety, and bring about a state of things not contemplated by our pres- 
ent system, and one that, to prevent great mischief, would demand 
an entire and immediate change of legislative policy. 

The statutes regulating banking seem to imply that a bank may 
receive depreciated bank bills at theircurrent value. The third sec- 
tion of the “act concerning foreign bank notes,” passed May 7, 
1839, prohibits any banking association from lending or paying out 
for paper discounted or purchased by them, any bank bill, or note, 
or evidence of debt, which is not received at par by the said associ- 
ation for debts due to the said association. This fairly implies that 
bank bills may be received below par. It is only the paying out 
that is prohibited —it being expected that the bank so taking them 
will return them to the bank issuing them, or to its agent, for 
redemption. It is here worthy of remark, that in the section last 
referred to, the words, “‘ bill, note or evidence of debt,” are used to 
include uncurrent bank bills, in the same sense as I have given them 
in my construction of the first clause of the 18th section of the 
general banking law of 1838, where the same words are used. 

The statutes regulating the redemption of bank notes at a dis- 
count, by agencies established in New York, Albany or Troy, have 
no bearing upon the question I am discussing. These statutes 
make it obligatory on each of the country banks to establish an 
agency, and authorize each to redeem, through such agency, at one- 
fourth of one per cent.; and they forbid the purchase by any bank 
of its own notes at an amount less than what purports to be due 
thereon, at any other place than at and through such agency. The 
objects of these provisions were two-fold: first, to prevent a depre- 
ciation of such bank bills below one-fourth of one per cent.; and 
secondly, to prevent a bank making a profit out of the depreciation 
of its own paper. The statute in no way interferes with the pur- 
chase or receiving such paper by other banks, at its current value, 
which, under the present system, can not be at a discount of more 
than one-fourth of one per cent. 

It was charged in the complaint that the defendant had been enga- 
ged in redeeming country bank notes of this state, for banks for 
which it was not the legally appointed redeeming agent. But 
that charge is fully denied in the answer, and is entirely unsup- 
ported by evidence. Redemption implies more than a mere pur- 
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chase or receiving of the notes at a discount. It implies that it is 
done in behalf of, and to some extent at least, for the benefit of the 
bank whose notes are so purchased or received; in other words, 
that it is an agent of the bank, though unauthorized by law, for such 
purchase. 

The question I have discussed is the important and controlling 
one in the controversy, out of which this action has arisen. Another 
point was however made in behalf of the plaintiff on the argument, 
viz: that the defendant is not a bank of circulation, and that no 
organization can be complete, so as to confer banking powers on an 
association, unless it is a bank of circulation as well as of discount 
and deposit. This point, if properly before me, presents two ques- 
tions for determination—one of tact, viz: whether the defendant 
is a bank of circulation; and one of law, viz: whether it must 
necessarily be a bank of circulation to enable it to enjoy the fran- 
chise of banking. It is evident this point was not in contemplation 
by the parties when they prepared for these motions. Nothing is 
said on the subject in the pleadings, or in the affidavits served for 
the purpose of these motions. In an affidavit sworn to on the day 
of the argument, Edward Belknap states that within the last prece- 
ding twenty-four hours, he had made inquiry at the bank depart- 
ment, and learned that the defendant had not received from the 
comptroller, or from the superintendent of the bank department, 
any circulating notes. This affidavit not having been served on the 
defendant, can not be used on the application for a further injunc- 
tion. It can only be used, if at all, in answer to the other motion 
to vacate the injunction now in force. And | am by no means cer- 
tain that it should be available for that purpose; for the plaintiff 
ought not now to be permitted to answer to the application made 
to vacate the injunction, to make a new point entirely different from 
any thing suggested in the complaint or in the affidavit on which 
the injunction was allowed, and inconsistent with the grounds there 
taken. The injunction was allowed on the ground that the defend- 
ant being a bank, was transacting other than banking business. The 
additional point now made is that the defendant is not a bank, and, 
therefore, has no right to transact banking business. 

On the argument, however, an affidavit made on the same day 
by James McCall, the president of the Metropolitan Bank, was 
read, by which it was shown that immediately after the organization 
of the bank, the sum of $100,000 was deposited by it with the 
comptroller as a security for the circulating notes which should be 
issued by said bank, and that an order had been given by the bank 
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to the head of the bank department, for an issue of the bills of said 
bank, and that as soon as they could be got ready for such purpose, 
they would be put in circulation. It is not stated when the order 
was given, or what has been the cause of the delay. 

By a statute passed April 12, 1848, amendatory of the act author- 
izing the business of banking, it was enacted that all banking asso- 
ciations shall be banks of discount and deposit, as well as of circu- 
lation. The evil this statute was designed to remedy, was not that 
banks of discount and deposit were established, which were not 
banks of circulation, but the contrary, viz: that banks of circula- 
tion only were in existence which had no banking house, and trans- 
acted no business of discount and deposit. The object of the stat- 
ute was to break up the practice of issuing circulation merely for 
the purpose of redeeming it at a discount that afforded a profit. I 
do not myself see the evil of allowing the establishing of banks of 
discount and deposit only, which are not banks of circulation. The 
language of the statute may perhaps be broad enough to sustain the 
legal position taken by the plaintiff’s counsel. If so, however, 
some fixed amount of circulation ought to be specified, so that a 
mere nominal circulation should not be deemed a compliance with 
the requisition. 

But whatever may be the true construction of the statute, I can 
not feel warranted on the facts before me, and on a mere chamber 
motion, to issue an injunction that shall entirely suspend all busi- 
ness operations of the defendant. I am not satisfied that even 
under the construction claimed, the defendant is amenable to any 
such severe penalty. It seems the requisite sum was deposited with 
the comptroller immediately on the organization of the bank, as 
security for its circulation, and that such circulation is now to be 
issued. If there has been a misapprehension of the law hitherto in 
this respect, from which no one has suffered, the correction can be 
readily made. The neglect does not vitiate the previous organiza- 
tion. It could in no way promote the public interests, but would 
be greatly to their detriment, to close the doors of the bank and 
wind up its affairs, because of the inadvertent omission of an act 
not jurisdictional, and which the defendant is ready to remedy, 
when those concerned in it would have the right at once to reorgan- 
ize as a new institution. 

I shall not, therefore, award the injunction prayed for on this 
motion, but shall leave the plaintiff to claim such an injunction on 
the trial of the cause, when the facts can be more fully developed 
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and the question more fully examined; if, by amending the plead- 
ings or otherwise, the question can be then properly raised. 

The motion to vacate the injunction must be granted, and the 
motion for a further injunction denied. 


SELECTIONS FROM RECENT REPORTS. 


Reports oF Cases ARGUED AND DETERMINED IN THE Crrcurr Court 
or THE Unrrep Stares FoR THE Seconp Crrcurr. By Samuel 
Blatchford, Reporter of the Court. Vol. I. Auburn: Derby 
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I. Apmiratty.—Misrepresentation by master.—In the case of 
a charter party, a suit 7m rem against the vessel is not maintainable 
for the misrepresentation or concealment of facts by her master or 
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owner in respect to her tonnage or capacity. The Eli Whitney, 1 
Blatchford’s Circuit Court R., 360. 

Carrying passengers.—A vessel carrying passengers for hire 
stands on the same footing of responsibility as one carrying mer- 
chandise, the passage money in the former case being an equivalent 
for the freight in the latter. The vessel, as well as her owner, is 
responsible for a breach of contract with a passenger in respect to 
his passage, and for the damage resulting therefrom. The Aber- 
foyle, Blatchford’s Circuit Court R., 360; The Pacific, 1 Blatch- 
ford’s Circuit Court R., 569. 

Maritime contracts defined—Liability of vessel.—In the case 
of a contract, maritime in its nature and subject, it is not essential, 
in order to give jurisdiction to the admiralty zz rem, that the vessel 
should have entered on the performance, or that the breach should 
have occurred in the course of the voyage. A maritime contract 
depends upon its subject matter, and, when entered into for the con- 
veyance of goods or persons in a particular ship, it binds the ship. 
Her obligation results directly from the contract, and not from the 
performance, and the liability of the owner and that of the ship attach 
at the same time. The Pacific, Blatchford’s Circuit Court R., 569. 


II. Brrts or Excnanae.—Striking out indorsements.—-Where 
the indorsements on a bill of exchange, subsequent to that of the 
payee, were made for the purpose of transmitting and collecting the 
paper, they may be stricken out at the trial, in a suit by an indorsee. 
Even if the indorsements were made for value, yet the suit may 
properly be brought in the name of the party who is the owner of 
the paper at the time of bringing the suit, whether the indorse- 
ment be stricken out at the trial or not. 

Acceptance in satisfuction of debt.—A bill was protested for 
non-acceptance, and also for non-payment; a qualified acceptance 

yas written on the bill at the date of the latter protest, to the 
amount of the proceeds of certain property against which the bill 
was drawn; the proceeds were afterward paid and receipted on the 
bill: Z/e/d, that they were not accepted in satisfaction, but only as 
far as they would go. 

Acceptance before drawing.—A letter written within a reason- 
able time before or after the date of a bill of exchange, describing 
it in terms not to be mistaken, and promising to accept it, is a vir- 
tual acceptance, binding on the person who makes the promise, if 
the bill be taken on the credit of the letter by a person to whom it 
is shown. 
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Where, however, the letter has no reference to the particular bills 
to be drawn, but is a general authority to draw at any time and to 
any amount against property to be shipped, the party writing it can 
not be held as acceptor of a bill drawn under it. 

The letter may, however, be regarded as a promise to accept the 
bill, and the writer of it may be sued on such promise by any per- 
son who may have taken the bill on the credit of the promise. 
Cassel v. Dews, Blatchford’s Circuit Court R., 335. 

Bona fide holder.—D, accepted, without restriction, for the ac- 
commodation of H.,a draft drawn by H. in favor of P., having been 
induced to do so through the fraudulent representations of II. The 
draft was taken by P. from H., in satisfaction and discharge of a 
debt due from H. to P., and without notice to P. of the fraud: ZZe/d, 
that P. was a bona fide holder of the draft for value. Even if P. 
had taken the draft only as security, he would have been a bona fide 
holder within the commercial rule. Pugh v. Durfee, 1 Blatchford’s 
Circuit Court R., 412. 

H. drew a bill of exchange on B. & Co., which B., one of the 
firm, accepted for the accommodation of H., without restriction, and 
without the knowledge or consent of his copartners, and not in the 
course of the partnership business. The acceptance was made by 
B.’s writing the name of the firm on the bill. The bill, with the 
acceptance upon it, was discounted by the plaintiffs for H., and the 
proceeds applied in payment of paper then held by the plaintiffs on 
which H. was liable, the plaintifis knowing at the time that the bill 
was accommodation paper: /Ze/d, that H. had a right to use the bill 
in payment of an existing indebtedness of his, as well as for the 
purpose of raising money, and that, although the plaintiffs were 
chargeable with knowledge of the character of the bill, they were 
bona fide holders of it for value. The City Bank of Columbus ». 
Beach, 1 Blatchford’s Circuit Court R., 438. 

Notice of dishonor.—Notice of the dishonor of a blll of ex- 
change for non-payment by the acceptor was sent by the holder to 
the drawer through the post, addressed ‘‘ London,” the bill itself 
being dated London simply. The drawer resided at Chelsea, and 
the notice never reached him, and it was stated in evidence that had 
inquiry been made of the acceptor, whose address was given in the 
bill, the drawer’s address might have been ascertained: //e/d, in 
an action against the drawer, that due diligence on the part of the 
holder sufficiently appeared, and therefore that he was entitled to 
succeed upon the issue of whether or not due notice of dishonor had 
been given. Burmester v. Barron, 9 English Law and Equity R., 402. 
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Ill. Borromry.—Miscarriage of vessel—Bond on ship, freight 
and cargo; the money to be paid within twenty-one days of the 
ship’s arrival in the port of London, and not to be demanded or 
recovered in case the ship and her cargo be lost, miscarry, or be 
cast away on the voyage. The ship never reached the port of Lon- 
don, but was abandoned as for a total loss at Algoa Bay, where part 
of the cargo was sold, and the proceeds brought to England. The 
fact that the ship could not be repaired was not proved. J/e/d, that 
the bond must be pronounced for, and enforced against the proceeds 
of the cargo and the cargo transhipped. The Elephanta, 9 English 
Law and Equity R., 553. 


IV. Coxxiston.— Damages—Loss of service of vessel.—Where a 
vessel is disabled by a collision, damage suffered by her in the 
course of reasonable and proper efforts to save her, is a consequence 
of the condition in which she is left by the wrong-doer, and there- 
fore properly chargeable in an action founded on the collision. The 
value of the services of a vessel, while she is undergoing necessary 
repairs for injuries received by collision, is to be allowed as part of 
the damage sustained by her owners. The maritime law is less 
stringent in this respect than the common law. The Narragansett, 
1 Blatchford’s Cirevit Court R., 211 

Vessels passing in a narrow channel.—Where one vessel at- 
tempted to pass another, under circumstances where it could not be 
done without imminent danger of a collision, and there was no fault 
in the latter vessel, and a collision ensued: //e/d, That the former 
vessel was liable for the damage done to the latter by the collision. 
The Rhode Island, 1 Blatchford’s Circuit Court R., 363, which was 
condemned for colliding with the propeller Naugatuck, while the 
latter was struggling in the narrow and dangerous passage at Hell 
Gate. The Rhode Island was clearly wrong in attempting to pass 
when, from the nature of that channel, it could not be done without 
imminent danger of collision. 

Steamers meeting— Want of usual lights.—Where a collision 
occurred between two steam-vessels, the O. and the S., on the Hud- 
son river, the former going up, and the latter going down, and it 
appeared that the O. had but one light, that the night was dark and 
the weather thick and cloudy, and that, under these circumstances, 
a vessel carrying but one light, though moving, appears to an ap- 
proaching vessel as if at anchor, and her course can be determined 
only when very near: //eld, that even though the 8. mistook the 
position of the O., yet, as the want of two lights on the O. was cal- 
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culated to, and probably did mislead, the 8. was not wholly in fault. 
The Santa Claus, 1 Blatchford’s Circuit Court R., 370. 


V. Cory-ricnt.—Under the copy-right act of February 3d, 1831, 
(4 United States Statute at Large, 436,) there are three preliminary 
steps requisite to the securing of a valid copy-right. 1. The de- 
posit of a printed copy of the title of the work before publication 
with the clerk of the District Court. 2%. Notice to the public, by 
printing in the place designated, the fact of the entry, in the 
form prescribed by the statute; and 3. The deposit with the 
clerk of a copy of the work, within three months from the date of 
publication. 

Section 10 of the act of August 10th, 1846, establishing the 
Smithsonian Institution, (9 United States Statutes at Large, 106,) 
does not make the delivery of copies of a work to the librarian of 
the institution, and to the librarian of the Congress library, a pre- 
requisite to a title to a copy-right for the work. As, however, some 
doubt must rest upon this question, until it is settled by paramount 
authority, it is most prudent meanwhile for authors to conform to 
the provisions of the act of 1846. 

Musical compositions.—A musical composition, to be the sub- 
ject of a copy-right, must be substantially a new and original work, 
not a copy of a piece already produced, with additions or variations, 
which a writer of music with experience and skill might readily 
make. 

The composition of a new air or melody is entitled to protection, 
and the appropriation of a whole or of any substantial part of it is 
a piracy. 

Where, on an application for an injunction to restrain the in- 
fringement of a copy-right for a musical composition, the defendant 
alleged that the basis of the composition was taken from one b fore 
published abroad, and was a substantial copy of it, and that the 
plaintiff had only, by ordinary skill and experience, adapted to the 
piano forte a melody that had been arranged for the clarionet, and 
the evidence on that point was conflicting, so that the court could 
not determine the question of fact, a decision on the motion for an 
injunction was suspended, and an issue at law directed, the defend- 
ant to keep an account of sales, and report them monthly, under 
oath, to the clerk. | 

In a suit founded on the copy-right act, where both parties are 
residents of New York, and the plaintiff fails to make out a title to 
his copy-right, the question whether the court will interfere to pre- 

3 








34 Selections from Recent Reports. 


vent the use of the title of the work, upon principles relating to the 
good will of trades, can not be entertained, as the court has no 
Jurisdiction of such a question. 

Title of the work.—A copy-right is given for the contents of a 
work, not for its mere title. There need be no novelty or origin- 
ality in the title. The title is an appendage to the work, and if the 
latter is not protected by copy-right the former is not. 

Whether, in case of a valid copy-right for a work, and a piracy 
of the title, the court would not have jurisdiction to interfere and 
protect the copy-right under the act, guere. Jollie v. Jaques, 1 
Blatchford’s Circuit Court R., 618. 


VI. Deev.— Voluntary conveyance.—The Statute 27 Elizabeth, 
chapter 4, does not apply to the case of a purchase for valuable 
consideration from the heir or devisee of one who has made a vol- 
untary conveyance of the same property in his lifetime. The prin- 
ciple upon which voluntary conveyances have been held fraudulent 
and void as against subsequent purchasers for value is, that by the 
sale the vendor so entirely repudiates the former conveyance 
as that, against himself and the purchaser for value, it shall be con- 
clusively taken that the intention to sell existed when he made the 
voluntary conveyance, and that it was made in order to defeat the 
subsequent purchaser. 

When the same person executes the voluntary conveyance, and 
afterward sells and conveys the property, this principle applies; 
but otherwise where the seller is a different person from him who ex- 
ecuted the voluntary conveyance, for the acts of one man can not 
show the mind and intention of ancther. 

J. N., being seized in fee of certain property in 1833, executed a 
voluntary conveyance to the lessor of the plaintiff in fee, and died 
in 1544, having in the same years devised the property toJ.S. In 
1847, J. S. sold and conveyed the property to the defendant for 
£100. Held, that the conveyance to the lessor of the plaintiff was 
not fraudulent and void as against the defendant. Doe d. New- 
man v. Rusham, 9 English Law and Equity R., 410. 


~ 


VII. Equiry.—Setting aside fraudulent conveyances.—Chancery 
has jurisdiction of a bill filed by a judgment creditor, for relief 
against a conveyance of land by his debtor, made with intent to 
defeat the lien of the judgment, or to hinder or delay its satisfac- 
tion, whether execution has been issued on it or not. 

The creditor who first institutes a suit in equity to avoid such a 
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conveyance as fraudulent, is entitled to relief, without regard to 
other creditors standing in the same right, but who have not made 
themselves joint parties with him. 

It is competent for chancery to order the assignee of real estate 
fraudulently conveyed to him, to reconvey it to the assignor, in order 
that execution may act upon it; or to order him to convey it to the 
proper officer of the court, or otherwise, so as best to appropriate 
it to satisfy the judgment debt. 

In a case where a fraudulent conveyance of land was made before 
the judgment was recovered, and to prevent its lien attaching, a 
decree that the debtor and his fraudulent assignee join with the 
receiver in the suit in executing a conveyance to the purchaser, on a 
sale of the land directed by the decree, is appropriate and valid. 
McCalmont v. Lawrence, 1 Blatchford’s Circuit Court R., 232. 


VIIl. Evivencr.—Negotiable paper—dispensing with subseri- 
bing witness.—Proof of the admission by a party of the execution 
of negotiable paper, or proof of his handwriting, without pro- 
ducing or accounting for the subscribing witness, has in New York 
been held sufficient. If the instrument was executed abroad, as in 
Cuba, the presumption of law is that the subscribing witness is be- 
yond the jurisdiction of the Court here. Savage v. De Wolf, 1 
Blatehford’s Circuit Cowt R., 343. 

Varying terms of a charter party.—Parol evidence is inadmis- 
sible to enlarge or vary the terms of a charter party. The Eli 
Whitney, 1 Blatchford’s Circuit Court R., 360. 

Declarations of assignor, after the title has passed from him.— 
The declarations and admissions of an assignor of personal property, 
made after he has parted with his interest in it, are inadmissible 
either to show a want of title in him or to affect the quality of the 
article, or to impair the right of the purchaser in any respect. 
Many v. Jagger, 1 Blatchford’s Circuit Court R., 872. 


IX. Facror.—Pledging goods—conversion—settlement with 
principal. factor, intrusted with goods for sale on commission, 
who pledges them for advances made to him, and gives the pledgee 
authority to sell them to reimburse himself, is guilty of a conver- 
sion of the goods at the time of their delivery in pledge, and is 
liable for their value at that time. 

It is clear, however, that the principal is entitled, in the set- 
tlement of accounts between him and his factor, to an adjust- 
ment of any claim he may have for loss or damage resulting 
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from such unlawful pledge, without being driven to a cross 
action. 

In the case of such a pledge, the damages to which the principal 
is entitled, is the difference between the value of the goods at the 
time of the conversion and their proceeds when sold by the pledgee. 
Kelly v. Smith, 1 Blatchford’s Circuit Court R., 290. 


X. Insurance. — Perils of the sea — Damages on collision — 
Counsel fees. —A policy of insurance against THE PERILS of the 
sea, comprehends the damages paid by the insured vessel to another, 
in consequence of a collision between them at sea. And the under- 
writers are liable in such case, even though the collision is pro- 
duced through negligence and misconduct on the part of the insured 
vessel. The damages sustained by the injured vessel are the direct 
and immediate consequence of the collision, and no less so in being 
imposed by judgment of law on the insured vessel, than if they had 
accrued to her bodily by the collision. And the policy covers not 
only the immediate damages occasioned by the collision, but the 
costs and expenses incurred in a suit brought to recover those dam- 
ages. It also covers counsel fees, beyond taxable costs, paid by the 
insured vessel in such suit. The claim on the policy in such case 
is for indemnity, and the defense in the suit against the insured 
vessel is held to have been for the benefit of the insurer. Sher- 
wood v. The General Mutual Insurance Company, 1 Blatchford’s 
Cireuit Court R., 251. 

Restriction as to time of suing. — Where a policy of insurance 
provided that no action should be sustained against the insurer 
founded thereon, unless brought within twelve months after the 
cause of action shall accrue, and that the lapse of time, in case of such 
suit, should be deemed conclusive evidence against the validity of 
the claim set up: Held, that a plea setting up such provision, and 
the lapse of the time specified, in bar of an action on the policy, 
was a conclusive answer to the suit. The provision is not against 
law, nor repugnant, nor impossible, The right to indemnify in 
ease of loss, and the liability of the insurer therefor, do not, under 
such a provision, become absolute, unless the remedy is sought 
within the period limited. The stipulation goes to the right as well 
as to the remedy. Crag v. The Hartford Fire Insurance Company, 
1 Blatchford’s Circuit Court R., 280. 


XI. Jurispiction —United States Circuit Courts — Patents.— 
In actions arising under the patent laws, the jurisdiction of the 
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Circuit Courts of the United States does not depend upon the citi- 
zenship of the parties, but upon the subject matter. The 11th sec- 
tion of the judiciary act of September 24th, 1789, 1 United States 
Statutes at Large, 79, does not make it necessary, in such actions, 
that either the defendant or the plaintiff should be an inhabitant of 
the state where the suit is brought. It is sufficient to give jurisdic- 
tion, in such cases, that the writ is served personally upon the 
defendant in the district in which the suit is brought. Allen w. 
Blunt, 1 Blatchford’s Circuit Court R., 480. 

Residence in the district.— A citizen of Connecticut brought a 
suit in equity in this court against a citizen of New Jersey, for a 
breach of contract, and prayed an account. Held, that this court 
had no jurisdiction of the case, neither party being a citizen of New 
York, although the subject matter of the contract was a patent. 
Goodyear v. Day, 1 Blatchford’s Circuit Court R., 565. 

Jurisdiction. — Although the Circuit Courts of the United States 
have jurisdiction of all cases at law and in equity arising under 
the patent laws for infringements of patents, without regard to the 
citizenship of the parties or the amount in controversy, yet, under 
section 11th of the judiciary act of 1789, 1 United States Statutes 
at Large, 79, in order to give jurisdiction, the defendant must be an 
inhabitant of the district in which the suit is brought, or be found 
within it at the time of serving the original process, whatever may 
be the nature or character of that process. 

Residence of corporations.— Where a manufacturing corpora- 
tion chartered by New Jersey, and having its place of business and 
manufactory in that state, had a store in New York, conducted by 
its agents, where its goods were sold, and a suit was commenced 
against it in this court by attaching its goods found in that store, 
and serving a summons on its president at New York; yet, /Held, 
that the corporation was not an inhabitant of this district, or found 
within it at the time of serving the process, and that this court had 
no jurisdiction of the action. Day v. The Newark India Rubber 
Manufacturing Company, 1 Blatchford’s Circuit Court R., 628. 


XII. Larceny— Possession — Trespass —Fraud. — A. B. owed 
the sum of 4/. 11s. 14d. to the prosecutor ; and the latter having 
demanded payment, the prisoner said he would settle with him on 
behalf of A. B. He took out of his pocket a piece of paper, 
stamped with a six-penny stamp, and put it upon the table, and 
then took out some silver in his hand. The prosecutor wrote a 
receipt for the sum mentioned on the stamped paper, and the pris- 
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oner took it up and went out of the room. On being asked for the 
money, he said, ‘‘ It is all right,” but never paid it. //eld, that 
this was not a case of larceny, the prosecutor never having had such 
a possession of the stamped paper as would enable him to maintain 
trespass. Regina v. John Smith, 9 English Law and Equity R., 
532. 


XII. Patrentrs— /nvention.—To constitute an inventor, it is 
not necessary he should have the manual skill to make drawings. 
If he furnishes the ideas to produce the result, he is entitled to 
avail himself of the mechanical skill of others to carry out his con- 
trivance in practice. Sparkman v. Higgins, 1 Blatchford’s Circuit 
Court R., 205. 

The substitution of one mechanical power for another in a machine, 
such as a wheel and axle for a screw, does not constitute an inven- 
tion. Blanchard’s Gun-Stock Turning Factory v. Warner, 1 Blatch- 
ford’s Circuit Court It., 258. 

Perfecting the machinery by superior skill in the mechanical 
arrangement and construction of the parts, is but the skill of the 
mechanic, and not the genius of the inventor. Parkhurst v. Kins- 
man, 1 Blatchford’s Circuit Court R., 488. 

Novelty. — Where a prior invention is set up to defeat a patent, 
the idea of it must not merely have been conceived, but it must 
have been reduced to practical use. Many v. Jagger, 1 Blatch- 
ford’s Circuit Court R., 372. 

To constitute a prior invention, the party alleged to have produ- 
ced it, must have proceeded so far as to have reduced his idea to 
practice, and embodied it in some distinct form. Parkhurst v. Kins- 
man, 1 Blatchford’s Circuit Court R., 488. 

Utility.—The right of an inventor does not depend upon the 
questions whether his machine is more or less perfect, or whether 
slight modifications in the arrangement of the machinery or in the 
finish of the parts, may or may not better accomplish the end, but 
upon the question whether the machinery constructed as described 
in the patent, will or will not accomplish the end practically and 
usefully. Parkhurst v. Kinsman, 1 Blatchford’s Circuit Court R., 
488. 

Combination.—In order to render a new combination patentable, 
the change from any former combination must be substantial, not 
formal, and must involve skill, ingenuity, and mind. The new 
article must be different from the old one, not only in its mechan- 
ical contrivance and construction, but in its practical operation and 
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effect in producing the useful result. Buck v. Hermance, 1 Blatch- 
ford’s Circuit Court R., 398. 

License. —W. granted to J. a license to use a patented machine, 
for which J. gave his five promissory notes, payable at different 
times, and J. agreed, in writing, that if any one of the notes should 
become due and remain unpaid, the license should be void and 
should revert to W. . 

Held, that the license was forfeited the moment one of the notes 
became due and was unpaid, and that it was optional with W. to 
resort to his remedy at common law to enforce the collection of the 
unpaid note, or to treat the rights of J. as forfeited, and apply for 
an injunction against the further use of the machine. The stipula- 
tion as to forfeiture, is to be considered as a double security given 
by J. to W. for the consideration money. Woodworth v. Weed, 1 
Blatchford’s Circuit Court R., 165. 

A license to run a planing machine contained a restriction that 
the licensee should not dress plank or other material for other per- 
sons, to be carried out of a specified territory, and resold as an arti- 
cle of merchandise. The restriction was both a covenant by the 
licensee, and a condition of the grant. 

Held, that under no circumstances could the planed article, with 
the privity or consent of the licensee, be sold out of the territory 
as an article of merchandise; or with his privity or consent, be 
sold within the territory, to be carried out and resold as such arti- 
cle. Wilson ». Sherman, 1 Blatchtord’s Circuit Court Rt., 536. 

Damages. —In an action for the infringement of a patent, the 
plaintiffs expenses and counsel fees in prosecuting the action, will 
not be allowed to him as a part of his damages. Blanchard’s Gun- 
Stock Turning Factory v. Warner, 1 Blatchford’s Circuit Court R., 
258. 

The rule, on the question of damages for infringing a patent, is 
to give, not vindictive or exemplary damages, but the actual dama- 
ges, which will be the ordinary profit derived by the patentee from 
the sale of the article containing the invention infringed upon. 
Buck v. Hermance, 1 Blatchford’s Circuit Court R., 398. 








MISCELLANEOUS. 


LAW-REFORM—ABOLISHING DISTINCTION BETWEEN LAW AND EQUITY—PROCEEDINGS 
IN ENGLAND AND THE UNITED STATES. 


For years before the establishment of this Journal, and continually since, the senior 
editor has been a zealous advocate for abolishing the distinctions between law and equity— 
in forms totally, and in principles as far as possible. He remembers the time when in this 
advocacy, so far as he then knew or now knows, no other tongue or pen was employed, 
either in Great Britain or the United States. But now what a change has taken place! In 
several of the states of this Union, as New York, Missouri, Kentucky, and some others, 
the great work has been accomplished ; while in all the other states, or very nearly all, there 
i; a manifest tendency toward the same result. In Ohio, the new Constitution required the 
appointment of Commissioners to effect this object, so far as procedure is concerned. These 
Commissioners have been appointed, and we presume a report may soon be expected from 
them. Meantime the mind of England is intent upon the same thing. Our readers are 
aware that an association, consisting of all the great English lawyers, has been for some 
years in existence, whose object was to promote law reform, by discussing and maturing 
plans for the consideration of Parliament. In the course of their very learned and patriotic 
labors, they have arrived at the same important problem. More than a year ago they pub- 
lished their first Report ‘on the policy of the distinction between law and equity pro- 
cedure.” They have since made a second Report, co.taining general outlines of a code 
abolishing the distinction referred to; and also a third Report, upon the administrative part 
of the question. From present indications there is little doubt that their recommendations 
will be speedily carried into effect. We refer to page 236 of volume nine of this Journal, 
and annex these twu last Reports, to which we earnestly invite the attention of our readers, 
simply remarking that this Journal, so often censured for its reform spirit, has never advo- 
cated a more sweeping reform than is here proposed :— 


SECOND REPORT. 

On the 12th of May, 1851, the Society for the Amendment on the Law, adopted, at the 
suggestion of this committee, the following resolutions :— 

‘Resolved, with reference to the separate jurisdiction of law and equity, as recognized 
in this country,— 

“1, That justice, whether it relate to matters of legal or equitable cognizance, may ad- 
vantageously be administered by the same tribunal. 

‘*2. That where the principles of law conflict with those of equity, the latter shall pre- 
vail, to the exclusion of the former. 

«3. That all litigation, whether it relate to matters of legal or equitable cognizance, may 
advantageously be subjected to the same form of procedure. ; 

‘*4. That the rules of procedure be embodied in a code.” 

The committee now submit to the society the general heads of a code of procedure, by 
which, in their judgment, the proposed amalgamation of law and equity can be carried out, 
Many of the following rules are doubtless open to much discussion, and, collectively, they 
form the mere outline of a system. ‘The committee, however, consider that this outline is 
amply sufficient to prove that the great legal reform sanctioned by the society has no insu- 
perable obstacles to encounter. 


—" 




















Miscellaneous. 41 


GENERAL OUTLINES OF A CODE. 


1. The plaintiff shall in every action commence proceedings by issuing a summons, 
giving notice to the defendant of the general nature of the cause or causes of action, and 
specifying the county where the trial is proposed to be had. 

2. The pleadings shall be in writing, and shal! consist of a plaint on the one side, and a 
demurrer or plea on the other; and if any new matter is set up by such plea, the plaintiff 
shall be at liberty to demur or reply; and in the event of his replying, the defendant may 
demur. 

3. No further pleadings shall be allowed on either side. 

4. The plaint, plea, and replication shall respectively specify, in language concise and 
intelligible to a man of ordinary understanding, the particular fact or facts intended to be 
relied upon, and the plaint shall also specify the relief sought. 

5. Any number of separate causes of action, defenses, and replies may respectively be 
included in the same plaint, plea, and replication; but each cause of action, defense, and 
reply shall be numbered. 

6. Where more than one cause of action is included in the plaint, the judge may, in his 
diserétion, order separate trials. 

7. All facts stated in the plaint which are not denied by the plea, and all facets stated in 
the plea which are not denied by the replication, shall, for the purposes of the trial, be 
deemed to be admitted ; but all new facts stated in the replication must be proved by the 
plaintiff. 

8. The demurrer shall specify, in language concise and intelligible to a man of ordinary 
understanding, the legal point or points intended to be raised; and no objection in point of 
law, other than those specified in the next rule, shall be taken to the plaint, or plea, or repli- 
cation, excepting by demurrer. 

9. If any pleading violate rules 4 or 8, the opposite party may take out a summons to set 
it aside, returnable before a judge, who may thereupon either set it aside, or make such 
order as to amendment or otherwise, as he shall think fit. 

10. When judgment is given for the party demurring, such judgment shall be final unless 
the opposite party can cure the defect by amending his pleading; and when judgment is 
given agairist the party demurring, he shall be at liberty to plead or reply, or to go to trial 
on the replication, as the case may be. 

11. The plaint, plea, and replication shall respectively be verified on oath, either by the 
party himself, or, if there be any reasonable ground for not adopting this course, by his 
attorney. 

12. Each of the parties, on obtaining leave of a judge, shall be empowered to amend his 
pleadings as often as may be necessary, and on such terms as the judge in his discretion 
shall think reasonable. 

13. At any stage of the proceedings antecedent to the trial, either party may, on showing 
to a judge reasonatle grounds for the application, obtain an order, summoning his opponent 
either before a judge or a commissioner, to be cross-examined orally. 

14. At any stage of the proceedings antecedent to the trial, either party may, on showing 
to a judge reasonable grounds for the application, obtain an order for the production of doc- 
uments in the custody or under the control of his opponent, in order that they may be ex- 
amined, copied, or stamped. 

15. At any stage of the proceedings the parties may agree upon a specific question or 
questions, either of law or fact, to be submitted to a court or jury, as decisive of the merits 
of the cause. 

16. Parties may be admissible witnesses for themselves, and compellable to give evidence 
for their opponents. 

17.. The witnesses shall be subjected to oral examination in open court at the trial, ex- 
cepting in those cases where a commission may now issue in an action at eemmon law. 

18. When witnesses are examined under a commission, their testimony shall be taken 
orally without written interrogatories, unless the judge shall otherwise direct. 

19. On ex parte and interlocutory motions, and in other special proceedings, affidavits 
may be used as at present, but the court may summon before it any person making or re- 
fusing to make an affidavit in order to be examined orally. 
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20. All qnestions of law shall be determined by che judge. 

21. All questions of fact shall be determined by the judge, unless either party shall re- 
quire them to be determined by a jury. 

22. In the spring and autumn of each year, the judges shall make circuits, for the pur- 
pose of trying all questions of fact, whether arising in matters of legal or equitable cogni- 
zance. 

23. All questions of fact shall be tried in the county specified in the summons, unless a 
judge, at the instance of either party on reasonable grounds, shall order the trial to be had 
in another county. 

24. The Supreme Court shall consist of twenty-eight judges, and shall be divided into 
seven sections, each consisting of four judges. 

25. All questions, whether of law or fact, which arise in each suit, and all interlocutory 
motions, in relation thereto, shall be heard in the first instance before a single judge. 

26. ‘The decisions of such judge shall be open to review by the judges of the section to 
which he belongs, three of such judges to be a quorum. 

27. ‘Lhe judge before whom any cause is tried, shail, with or without the aid of a jury, as 
the case may be, and subject to the exceptions contained in the next rule, himself try all 
the questions, whether of law or fact, which are necessary to be determined, in order finally 
to adjudicate upon the rights of the parties. 

28. The last preceding rule shall be subject to the following exceptions: 

Ist. Where the judge is prevented from adopting this course, by death, illness, or other 
unavoidable accident. 

2d. Where both parties agree that any particular question or questions shall be deter- 
mined by another judge. 

3d. Where both parties agree that any particular question or questions shall be referred to 
any person or persons as arbitrators. 

4th. Where both parties agree that any particular matter or matters relating to the suit 
shall be investigated by any person who shall be authorized to report the result of such in- 
vestigation to the judge. 

5th. Where both parties agree that any particular question or questions of law shall be 
determined in the first instance by the judges of the section to which the judge belongs. 

29. In matters of account the judge may avail himself of the assistance of professional 
accountants. 

30. Masters shall be attached to each of thie seven sections of the Supreme Court, whose 
duties shall be analogous to those performed by the present masters of the common law 
courts. 

31. All judgments. decrees and orders, whether final or interlocutory, which emanate 
from the Supreme Court, shall be records. 

32. The rule as to parties shall continue the same as at present prevails in equity, subject 
to the following provisions, viz: 

Ist. No objection for the nonjoinder of necessary, or the misjoinder of unnecessary, p1r- 
ties shall be taken by demurrer or at the hearing. 

2d. The judge may, upon the motion of either party, made prior to the hearing, add or 
strike out parties. 

3d. The judge may, without the application of either party and at any stage of the pro- 
ceedings, if it shall appear conducive to the ends of justice, add other parties. 

4th. Judgments, unless they be what are technically called judgments in rem, shall only 
bind the parties and their privies respectively. 

5th. Whete trustees sue or are sued, the persons beneficially interested shall not be made 
parties, unless they have an interest in the suit adverse to that of the trustees, but shall be 
considered to be represented by the trustees. 

33. With respect to al] judgments and orders involving the substantial merits of a suit, 
an appeal shall lie from each of the seven sections to the judges of the other six sections; 
seve: of such judges to be a quorum. 

34. The decision of the Court mentioned in the last preceding rule shall be final; first, 
where the matter in dispute shall not exceed the value of £1,000; and next, whatever shall 
be the value of the matter in dispute, where an unanimous judgment of the court below 
shall be unanimously affirmed. 
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THIRD REPORT. 


In their two previous reports, your committee have shcwn the evils of the existing dis- 
tinction between law and equity, and have suggested the outlines of a scheme by which 
they believe that this distinction may advantageously be abolished. In their present report, 
they propose to deal with what may be deemed the administrative part of the question, and 
to show by what means the desirable object of fusing law and equity may most effectually 
and speedily be carried out. The preparation of a code of procedure, without which it is 
obvious that a system of fusion could not be made to work, must of necessity consume 
much time, and will require great labor, diligence, and skill. Unfortunately, there never 
was an occasion which called more imperatively for dispatch; for unless a complete reform 
in the procedure of the superior courts be at once commenced, there is too much reason to 
fear that their juri-diction will very soon be absorbed by the county courts. Should this 
most disastrous, but not unlikely, event occur, the country will be visited by the grievous 
misfortune of seeing the administration of justice transferred to tribunals whose procedure 
is very imperfectly organized, and to judges, of whom it is no disparagement to say, that 
however competent they may be to discharge their present duties, they are quite unequal to 
the task of undertaking the summary administration of the whole lawof England. There 
is, then, not a moment to be lost in commencing this great work; and it is mortifying to 
reflect, in so great an emergency, how much time and talent have recently been wasted in 
the researches of learned commissioners into the separate departmenis of law and equity, 
when it is manifest, that they might have been so much better employed in preparing a code 
of procedure, which might even yet preserve Westminster Hall from the formidable compe- 
tition of the county courts. 

Your committee, therefore, recommend that the co-operation of influential members of 
both houses of Parliament should be earnestly sought, in order to bring the question as soon 
as possible, and in the most impressive manner, under the serious consideration of the 
legislature ; and they further suggest, as the most effective mode of proceeding, that steps 
should be taken to insure, in either House, the moving of an address to her Majesty, con- 
taining resolutions to the following effect :— 

1. That the principles of law and equity ought to be administered in the same court, and 
under the same system of procedure ; the equitable rule in cases of conflict controlling the legal. 

2. ‘That a paid commission ought to be forthwith appointed to prepare a code of proce- 
dure for the purpose of carrying out the above reform. 

Until such a code can be prepared, your committee are of opinion that the amalga- 
mation of the jurisdictions should not be attempted; as they believe that it would be highly 
vexatious to introduce a system of provisional procedure, which would of necessity be ex- 
tremely imperfect, and would, moreover, be liable to be swept away just as it was begin- 
ning to be understood. Still there is no reason why law amendment should stand still 
during this period of preparation, for there are many important changes of procedure which 
are sure to be adopted in any system of fusion, and which, without introducing any embar- 
rassment, could not fail to give much present relief to the suitors. 

Such alterations might be immediately effected by a number of short bills, which your 
committee suggest should be introduced into !’arliament as early as possible after the recess. 

The tollowing are some of the bills referred to :— 

Ist. A bill to require all pleadings, whether at law or in equity, to be verified on oath, 
and to abolish all objections as to the form of pleadings, except the objection that they are 
calculated to embarrass or mislead. 

2d. A bill to substitute, in all cases, viva voce examinaiions for written interrogatories, 
and the interrogating part of the bill in equity. 

3d. A bill to enable courts of common law to grant injunction and discovery, and to ap- 
point a receiver. 

4th. A bill to authorize judges at common law to try questions of fact without the inter- 
vention of a jury, unless either of the parties to the action should require such intervention, 
and to authorize judges in equity to try questions of fact with the intervention of a jury, if 
any of the parties to the suit should require such intervention. 

5th. A bill to abolish motions in arrest of judgment and non obstante veredicto, and to en- 
able parties who have demurred, and have had judgment against them, to plead over. 

6th. A bill to empower defendants in courts of law to set up equitable defenses. 
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7th. A bill to enable the parties to any action or suit, at any stage of the proceedings, to 
agree upon any question or questions, either of law or of fact, to be submitted to a court or 
jury, as decisive of the merits of the cause. 

8th. A bill to consolidate and amend the law as applicable to commissions and man- 
damuses to examine witnesses. 

9th. A bill to direct that the evidence which, under the present system of chancery, is 
taken by the examiners of the court, should henceforth be taken before the equity judge. 

10th. A bill to abolish the rule in equity respecting the non-publication of evidence. 

Your committee feel persuaded that the alterations here proposed would, in themselves, 
be material improvements in the present system; and further, that they would operate most 
beneficially in smoothing the way for the ultimate establishment of fusion. 

Your committee take the liberty of presenting this as their third and last report. 





THE STEAM-BOAT LAW. 


Att private American vessels, except ferry, tow and canal boats, propelled by steam and 
carrying passengers, must, in order to obtain a license, comply with the regulations of this 
act, which takes effect on the Ohio and Mississippi rivers on the Ist of January, 1853. 

AS TO THE CONSTRUCTION OF THE VESSEL. 

No combustible material, liable to take fire from heated iron, shall be placed at a less dis- 
tance than eighteen inches from such heated metal, nor then, unless shielded by some in- 
combustible material, in sich manner as to leave the air to circulate freely between such 
material and the wood. 

Vessels of over five hundred tons burden must have three double acting forcing pumps, 
with chamber at least four inches in diameter, two to be worked by hand, and one by steam, 
if steam can be employed. One is to be placed near the stem, one amidship, and one near 
the stern. Each pump must have suitable hose, of at least two-thirds the length of the 
vessel, and always in good working order. The pumps are to be supplied by pipes passing 
through the side of the vessel, so low as always to be in the water when the vessel is afloat. 
Vessels under two hundred tons must have one pump, and vessels under five hundred tons 
two. 

Vessels navigating rivers only are required to be furnished with one metallic life boat, fire- 
proof, capable of sustaining inside and outside fifty persons, with life-lines attached to the 
gunwale, at suitable distances. Other vessels, under five hundred tons, shall carry two 
such life-boats. Vessels between five hundred and eight hundred tons, three; between eight 
hundred and one thousand five hundred tons, four; over one thousand five hundred tons, six. 

Every vessel must have a life-preserver for every passenger, to be kept in some acces- 
sible place.ready for use; twenty-five buckets and five axes, for vessels of five hundred tons, 
and additional buckets and axes as the tonnage increases beyond that. 

Vessels carrying passengers on the main or lower deck shall be provided with suitable 
means to enable them to escape to the upper deck in case of accident. 

BOILERS. 

Ail boiler iron hereafter made, is to be stamped by the manufacturer, as the Secretary of 
the Treasury shall provide, and is to be at least one-fourth of an inch in thickness for a high 
pressure boiler of forty-two inches in diameter, and capable of sustaining a hydrostatic 
pressure not exceeding 165 pounds to the square inch; and proportionably for boilers of other 


-~ 


sizes. 
The boilers are to be inspected annually, and subjected to hydrostatic pressure, not exceed- 


ing 165 pounds to the square inch for high pressure boilers. 
INSPECTORS. 

The existing provisions for the inspecting of steamers, and their equipments, pilotage, and 
the mode of employing engineers, have been superseded, and local and supervising boards 
of inspectors have been created. The members of the local board are appointed by the col- 
lector of castoms, the supervising inspector of the district, and the district judge of the Uni- 
ted States for the district, subject to the approval of the Secretary of the Treasury. Inspect- 
ors are located, among other places, at Pittsburgh, Wheeling, Cincinnati, Louisville, New 
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Orleans, St. Louis, Buffalo, Cleveland, Nashville and Chicago. To one of these two inspect- 
ors, is intrusted the duty of inspecting the hulls of vessels, and to the other that of inspect- 
ing boilers. ‘These inspectors are to inspect annually the hull and boilers of every vessel 
within their district, and see that all the requirements of law in regard to fires, boats, pumps, 
hose, life preservers, floats and other things, are faithtully complied with, and satisfy them- 
selves that the vessel may safely be used for te carriage of passengers. 

Provision is then made as to safety valves. water guages, fussible valves, steam guages, 
forcing pumps, hose, etc. 

All persons claiming to be qualified to per ‘orm the duties of engineers and pilots, are to be 
examined by the board of local inspectors, and it is unlawful for any person to act, or any 
master of a vessel to employ persons in either of those capacities, who have not obtained a 
license from the board of local inspectors. This license continues for one year, but may be 
revoked for negligence, unskillfulness, or inattention to the duties of his station. 

SUPERVISING INSPECTORS. 

A board of nine supervising inspectors appointed by the President, with the advice of the 
Senate, with a salary of $1,500 a year, and traveling expenses, are appointed, to watch over 
all parts of the territory assigned to them, to visit, confer with, and examine into the doings 
of the several boards of inspectors, and to visit and examine licensed vessels, whenever they 
think it expedient; to establish rules for vessels passing each other, and inspect vessels in 
collection districts where there is no board of local inspectors. 

LADING AND NAVIGATING THE VESSEL. 

Masters of vessels are forbidden to carry as freight, loose hemp, gun-powder, oil of turpen- 
tine, oil of vitriol, camphine, or other explosive, burning fluids or materials which ignite by 
friction, except in cases of special license for that purpose, and under certain restrictions as 
to packing and storage. 

The number of passengers which the vessel is entitled to carry, may in some cases be 
fixed by the local board. A penalty of ten dollars for each passenger beyond the number 
allowed, is imposed. Where the contract is tu carry passengers, and to supply them with 
food and lodging, the owners and the vessel are liable to refund all the passage money paid, 
if suitable provisions are not supplied, or if barges or other craft, impeding the progress, are 
taken in tow, for a distance exceeding five hundred miles, without previous and seasonable 
notice to passengers. 

The intentional loading of the safety valve is made a misdemeanor, punishable by fine 
and imprisonment, as is also allowing the water in the boiler to fall below the prescribed line. 
Vessels navigating rivers only, are required to be moored, when from darkness, fog, acci- 
dent or other cause, the pilot or engineer is of opinion that the further navigation of the ves- 
sel is unsafe. The captain may proceed, if he thinks proper, in these cases, against the 
advice of the pilot and engineer, but nothing can exempt him and the owners of the vessel, 
from liability to the passengers for any injury they may sustain in his pursuing the voyage. 
Masters are required to keep a daily list of passengers, noting the places where received on 
board, and where landing, and to keep on board at least two copies of this law. 





NEW BOOKS. 


Biatcarorp’s Circuit Courr Unirep Srarzs Reports. 


Reports oF CAsES ARGUED AND DETERMINED IN THE Crrcuit Court or THE Unrrep States 
for the Second Circuit. By Samvuet Biarcurorp, Reporter of the Court. Volume I. 
Auburn: Derby & Miller. 1852. 

We are indebted, for an early copy of this volume, to Messrs. H. W. Derby & Co., of this 
city. The second circuit embraces the states of New York, Vermont, and Connecticut. 
This volume commences with the accession of Mr. Justice Nelson in 1845, and comes down 
to the cases of October term, 1850, inclusive. The reporter states, in his very modest pre- 
face, that he has nearly materials enough for another volume, including the decisions of the 
present year; but whether he will publish it or not, ‘t will of course depend upon the wishes 
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of his brethren of the profession, whose indulgence is asked for this, his first effort as report- 
er.” This being the condition, we may confidently predict a continuance of these reports: 
whether we refer to the manner or matter. As to the former, the opinions them elves have 
“had the benefit of the revision and approbation of Judge Nelson.” And the preliminary 
statements, syllabus, and index, which are the exclusive work of the reporter, are, to say 
the least, superior to the average of American reports. As to the matter, the established 


reputation of Mr. Justice Nelson, makes it unnecessary to say more, than that only two of 


the reported decisions have failed to pass the ordeal of the Supreme Court of the United 
States. Besides, this volume is peculiarly rich in discussions vpon patent-rights and copy- 
rights, in respect to which there has been a great dearth in American reports, owing to the 
fact that very few of the ci cuit courts have had a reporter. 


Hare’s Cuancery Reports. 


Reports oF Cases apsuneep In THE Hicu Courr or Cuancery, before Right Honorable Sir 
James Wigram, Knight, Vice-Ch»ncellor. By Tuomas Hare, of the Inner Temple, Esq., 
Barrister at Law: with notes and references to English and American decisions; by iy 
Fitch Smith, Counselor at Law. Vol. Vl. 1846— 1849. New York: Banks, Gould & 
Co., 144 Nassau street. Albany: Gould, Banks & Co., 475 Broadway. 1852. 

This volume, laid on our table by Mr. J. F. Desilver, of this city, constitutes the 31st vol- 
ume in the series of English Chancery Reports, re-published in this country. We have here- 
tofore had occasion to speak in favor of Mr. Smith as an author and editor, and the h gh 
character of the reports is too well known to need comment. 


Wuarton’s AMERICAN CriminaL Law. 


A TReatisf ON THE Criminal Law or Tue Unirep Srares, comprising a Digest of the penal 
statutes of the General Government, and of Massachusetts, New York, Pennsylvania, 
and Virginia, with the decisions on cases arising upon those statutes, and a general view 
of the criminal jurisprudence of the common and civil law. By Francis Wuarron, 
author of ** Precedents of Indictments and Pleas.” Second edition. Philadelphia: James 
Kay, Jr., & Brother, 193 Market street, law book-sellers and Publishers. 1852. 

We have received from Messrs. H. W. Derby & Co., of this city, a copy of the second 
edition of this very valuable work. When the first edition appeared, some six years ago, 
we took occasion to speak of it in terms of well-deserved praise.—4 W. L. J., 144. The 
present edition, as might be expected from the growing reputation of the learned author, is 
much enlarged and improved. We quote from the preface to show the extent: ** Independ- 
ently of the additions which were necessary to bring the work down to the present day, it 
will be found that in this edition several new chapters have been added, and others entirely 
recent. Of the latter, 1 may cite as instances, the chapters on Conspiracy and False Pre- 
tenses: of the former, the chapters on Preparations tor Trial. * * As will be observed, 
the index has been much enlarged, and a table of cases added.” On the whole, we regard 
this work as almost indispensable to those who practice in our crimina! courts. 


Dicest or Kentucky Reports. 


An Anatyticat Digest oF THE Decisions oF THE CourT oF APPEALS OF KENTUCKY, inclu- 
ding the Reports of Hardin, | volume; Bibb, 4 volume’; Alexander K. Mershall, 3 vol- 
umes; Littel, 5 volumes; T. B. Monroe, 7 volumes ; John J. Marshall, 7 volumes; Dana, 
9 volumes; Ben. Monroe, 11 volumes; Littel’s Select Cases, 1 volume; and incorporating 
an Index to the new Code of Practice By W. W. Fry, P. B. Pornpexter and 38. Bb. Smira, 
Attorneys at Law. H. W. Derby & Co., Publishers, Cincinnati. 1852. 

We have received from the very enterprising publishers, Messrs. H. W. Derby & Co., a 
copy of this much wanted work. They had already conferred a great favor upon the profes- 
sion by their republication of the Kentucky Reports, of which we have had frequent occa- 
sion to speak. This Digest gives the finishing touch to a great undertaking. It differs 
from most works of that kind in this important feature, indicated in the title-page, by the 
term * Analytical — that it merely states the point decided, in the most concise manner, 
without the reason for the decision. By this means one volume of moderate size, (463 
pages,) is made a complete index for forty-eight volumes. The arrangement, too, is made 
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with great care, so that every subject is :eadily found under its appropriate title. To Ken- 
tucky lawyers, the value ‘of the work is much increased by a complete index to the new 
Code of Practice, inserted under the appropriate heads. 


Booxs RecentLty PUBLISHED. 


Barbour on the Criminal Law of the State of New York. 

Sedgwick on the Measure of Damages. 

Bennett's California Reports, vol. 1. 

Howard's Practice Reports, vol. 6. 

Justinian’s Institutes. Notes by Cooper and Garr. 

Howard's Supreme Court Reports, vol. 12. 

Barbour’s Supreme Court Reports, ( N. Y.,) vol. 10. 
English. 


Bail Court Cases, vol. 1. Continuation of Lowndes, Maxwell and Pollock. 
Bankruptcy Appeal Cases, (De Gex, Macnaughten and Gordon,) vol. 1. 
Common Pleas, (Manning, Granger & Scott,) vol. 10. 

Nisi Prius, (Carrington & Kirwan,) vol. 3. 

(Queen's Bench, (Adolphus & Ellis,) vol. 13, 16. 

Chancery, (De Gex and Smale,) vol. 5. 

(Hare,) vol. 8. 

(Simons’) New €eries, vol. 2. 

Criminal Cases, (Temple & Mew.) 








BARTLETT’S INTEREST TABLES. 


Though the press teems every year with thousands of publications, there are few that 
attract the attention of a large mass of readers, or retain any permanent place in the litera- 
ture of the world. Books are forgotten as rapidly as they are issued. They drop trom the 
press upon the sea of life, splash a little, spread a narrow circle, and sink forever into obli- 
vion. Poctry, romance, philosophy, history, divinity, and law, alike suffer the same inexor- 
able destiny. It is a happy circumstance for those who are compelled to read, that the excep- 
tions to this rule are few. Works of genius, constituting that substantial world, 


** Round which, with tendrils strong as flesh and blood, 
Our pastime and ovr happiness will grow,” 


and the results of such infinite labor as no ordinary man will ever undertake, and which no 
extraordinery man will ever imitate, alone survive. Of this latter class is Bartlett's Inter- 
est Tables,— undoubtedly the most astonishing combination of figures ever offered to the 
world. It was published in July last, and was at once appreciated. The book being 
well known to the business community, it is not our purpose to dwell upon the merits of its 
plan and execution, but to speak of the introductory essay “On the Computation of Inter- 
est; together with the Law relating thereto,” which occupy seventeen folio pages, equal to 
fifty-two pages of this Journal. It is the production of Mr. N. Heapineron, a well known 
member of the Cincinnati Bar, whose name is probably familiar to many of our readers 
from his contributions to this Journal. There is no where in the books an essay on the sub- 
ject of interest and usury comparable to this, in extent of research, transparency and accur- 
acy of statement, and practicableness, combined with brevity, and beauty and finish of style. 
The practical sense of a man of business, is admirably united, in his felicitous language, 
with the patient investigations of a clear headed and hard working lawyer. 

In treating of the computation of interest, Mr. Headington discusses three questions : 

1. Is the practice of discounting bills of exchange, promissory notes, etc., by taking inter- 
est in advance, legal ?— and if so, to what extent may it be carried ? 

2. Is it legal to compute interest according to the rule that 30 days make a month, and 
360 days a year ? 
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3. What is the correct and legal method of computing interest where partial payments 
have been made, or where there are mutual credits, as upon running accounts ? 

After ably reviewing the decisions, he concludes, First, that it is legal to take interest in 
discounting a note in advance ; but that this rule will not apply to an ordinary loan of money, 
but must be confined strictly to the discounting of such instruments as will, and usually do: 
circulate in the course of trade,— that is, negotiable instruments payable at no distant day. 
Second, that the rule of regarding thirty days as a month, and 360 days as a year, is illegal! 
when applied to time expressed in days. The only correct rule in this case, is to calculate 
interest by days, considering it as the three hundred and sixty-fifth part of a year. For time 
expressed in months, the calculation of interest by calendar months, regarding each as the 
twelfth part of a year, is legal. Where there is a month expressed as such, interest may be 
computed upon it in that form, although it would be proper to reduce the fraction, as well as 
whole months, todays. Where the time consists of months, and days less than an entire 
month, interest should be calculated on the days as such, and not as the fraction of a month: 
even though the other method beradopted for the months. 

Where interest is to be computed from one fixed day to another, the correct method is to 
estimate the time in days, and compute the interest for 365 days to the year; or in months: 
and calculate the interest in calendar months. The latter mode may be regarded as legal, 
but can properly only embrace those cases where time is measured in months. . 

Where partial payments have been made, two methods of computing interest have been 
adopted, the legal, and the mercantile. The legal method is thus stated in the language of 
Chancelor Kent, in The State of Connecticut v. Johnson, 1 Johnson’s Chancery R., 17: 

‘ The rule for casting interest, when partial payments have been made, is to apply the 
payment, in the first place, to the discharge of the interest then due. If the payment exceeds 
the interest, the surplus goes toward discharging the principal, and the subsequent interest 
is to be computed on the balance of principal remaining due. If the payment be less than 
the interest. the surplus of interest must not be taken to augment the principal ; but interest 
continues on the former principal until the period when the payments, taken together, exceed 
the interest due, and then the surplus is to be applied toward discharging the principal ; and 
interest is to be computed on the balance of principal as aforesaid.” 

Mr. Headington has stated the mercantile method in this form : 

‘Cast interest on each item of debt from the time it becomes due to the time of settle- 
ment, and add the principal and interest together; compute interest on the several items of 
credit in like manner, and add the principal and interest together; deduct the one sum from 
the other, and carry the remainder to the new account; and proceed in this manner when- 
ever the account is balanced, until the final settlement.” 

And after summing up the reasons for each method, he concludes that the mercantile 
method of making rests only at the end of every year, should be employed in all cases where 
there have been partia! payments, as well upon bonds, notes, etc., as upon running accounts. 
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